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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THK MATTER OF THE COMPANIES'REDITORS
ARRANGEMENTACT, R.S.C.1985, c. C-36, AS AMENDED

AND IN THK MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC./

PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC.

Applicants

NOTICE OF MOTION
(returnable May 16, 2011)

Postmedia Network Inc, ("Postmedia"), on its own behalf and on behalf of the

Applicants, will make a motion to Honourable Madam Justice Pepall on May 16, 2011, at

10:00 am or as soon after that time as the motion can be heard, at 393 University Avenue,

Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR AN ORDER:

(a) declaring that the method for the calculation of the claims of JP Martin, Mare

Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway

(collectively, the "Retired Typographers") against the Applicants has

previously been determined in a commercial arbitration award dated January

21, 2009 (the "Arbitral Award" ), and that the Retired Typographers are bound

by that Arbitral Award which establishes and limits their claim entitlement to

the payment of salary and benefits for the period between May, 1999 and

January 21, 2000 subject to the overpayment of salary and benefits that were

paid to the Retired Typographers by The Gazette for the period between

February 5, 1998 and October 30, 1998;
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(b) declaring that as a result of (a) the only issues to be determined by the Claims

Officer under the Amended Claims Procedure Order dated May 17, 2010 (the

"Amended Claims Procedure Order" ) with respect to the Retired

Typographers'laims are:

(i) the quantification of the Retired Typographers'alary and benefits for

the period between May 1999 and January 21, 2000;

(ii) the quantification of the applicable setoff of The Gazette's overpayment

of salary and benefits for the period between February 5, 1998 to

October 30, 1998; and

(iii) the net amounts, if any, remaining due to the Retired Typographers or

due from the Retired Typographers;

(c) in the alternative to (a) and (b), in the event that the Arbitral Award is held not

to be determinative of the valuation of the claims of the Retired Typographers

in these proceedings, an Order pursuant to, inter aLia, sections 11 and 17 of the

Companies'reditors Arrangement Act, R.S.C., c. C-36, as amended (the

"CCAA"), referring all questions of liability and quantum in respect of the

Retired Typographers'laims to the Quebec Superior Court and the arbitration

proceedings already underway in Quebec to be heard in conjunction with the

ongoing litigation by six other typographers (the "Assumed Typographers",

together with the Retired Typographers, the "Typographers") whose claims

against The Gazette were assumed by Postmedia pursuant to an Order of this

Court made on January 5, 2011; provided, however, that the referred

proceedings shall not result in a judgment or enforceable claim against

Postmedia but shall only form the quantification of the Retired
Typographers'laims

as filed in these proceedings; and

(d) such fuither and other relief as this I-Ionourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:

(a) On January 8, 2010, this Court granted an Initial Order under the CCAA

providing the Applicants and Canwest Limited Partnership/Canwest Societe en

Commandite protection from their creditors;

(b) The Typographers and The Gazette have been involved in litigation in Quebec

over the Typographers'laims against The Gazette for approximately 17 years.

The litigation is among the same parties, or their privies, involving the same

questions and issues and has resulted in the Arbitral Award that is final and

binding upon the parties at law;

(c) On January 21, 2009, Arbitrator Sylvestre determined that the
Typographers'laims

are valued at and limited to salary and benefits that they would have

earned for the period of May 1999 to January 21, 2000, subject to a set off of

an amount in respect of overpayments of salary and benefits paid to the

Typographers by The Gazette during the period February 5, 1998 to October

30, 1998;

(d) Although the Arbitral Award is a final award, the Typographers have brought a

proceeding before the Quebec Superior Court to seek to set aside the Arbitral

Award. Under Quebec law, the proceedings involve a challenge to the

jurisdiction of the Arbitrator and are akin to an application to set aside an

arbitration award in Ontario. The Typographers'pplication was stayed by

these ongoing CCAA proceedings;

(e) Arbitrator Sylvestre remains seized of the issue of The Gazette's counterclaim

for overpayment of salary and benefits to the Typographers for the period

between February 5, 1998 and October 30, 1998;

(f) On January 5, 2011, this Court ruled that the claims of the Retired

Typographers against The Gazette were to be determined in accordance with

the Amended Claims Procedure Order;
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(g) In the same decision, this Court also ruled that the claims of the Assumed

Typographers against The Gazette did not fall within the terms of the

Applicants'lan of Compromise or Arrangement or the Amended Claims

Procedure Order and, as such, these claims would continue against Postmedia

before the Quebec courts and arbitrators;

(h) The Retired Typographers are bound by the findings in the Arbitral Award

under the doctrines of resjudicata or issue estoppel. Alternatively, it would

amount to an abuse of process for the Retired Typographers to re-litigate the

same issues as have already been determined against them in binding

proceedings in Quebec;

(i) Should this Honourable Court determine that the Retired Typographers are not

bound by the Arbitral Award, then there are two proceedings with identical

facts and issues outstanding. To maximize efficiency, avoid a multiplicity of

proceedings, and avoid the risk of inconsistent judgments, it is just and

convenient for the quantification of the claims of the Retired Typographers to

be referred to the Quebec Superior Couit and the Quebec arbitration

proceedings.

(j) The Quebec proceedings are governed by Quebec law;

(k) The Quebec Superior Court and Arbitrator Sylvestre are well advanced in

understanding the complicated facts and procedural background of these

claims;

(I) The question of whether the Arbitral Award ought to be quashed —to the

extent that it is a relevant consideration - is uniquely one for the Quebec

Superior Court;

(m) To allow separate claims to proceed on the same issues and facts risks creating

complicated issues of estoppel as a result of one action making a determination

on issues in the other and thereby risks prejudicing the parties in each

proceeding;
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(n) lt is an appropriate exercise of this Honourable Court's jurisdiction for

complex claims to be referred to the Court of another province for

quantification within a CCAA or a bankruptcy proceeding where the balance

of convenience favours doing so;

(o) Sections 11 and 17 of the CCAA; and

(p) Such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCVMENTARY EVIDENCE will be used at the hearing of

the motion:

(a) the affidavit of Eileen Flood sworn April 14, 2011 and the exhibits attached

thereto; and

(b) such further and other materials as counsel may advise and this Honourable

Court may permit.

April 19, 2011 Goodmans LLP
Barristers 2 Solicitors
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Fred Myers LSUC¹: 26301A
Caroline Descours LSUC¹58251A

Tel: 416.597.5923
Fax: 416.979.1234

Lawyers for Postmedia Network Inc.

TO: THE SERVICE LIST
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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THK MATTER OF THE COMPANIES'REDITORS
ARRANGEMENTACT, R.S.C.19S5, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWKST PUBLISHING INC./

PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC.

Applicants

AFFIDAVIT OF EILEEN FLOOD
(sworn April 14, 2011)

I, Eileen Flood of the City of Montreal, in the Province of Quebec, MAKE OATH AND SAY:

My Position

1. I am the Assistant Manager, Human Resources, at The Gazette, a Montreal

English-language newspaper.

2. The Gazette is now owned by Postmedia Network Inc. ("Postmedia").

3. I have been employed by The Gazette since January, 1989, through its periods of

prior ownership by the Southam/Hollinger group and more recently by Canwest Publishing

Inc./Publications Canwest Inc. ("Canwest").

4. In my role as Assistant Manager, Human Resources, and in my preceding

positions, I have become familiar with the extensive litigation between the Typographers (as

defined below) and The Gazette that commenced in 1996 and that has continued until the stay
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issued in these proceedings (the "CCAA Proceedings" ). Through a review of the various

arbitration and court decisions, my presence at certain of the hearings and through working

closely with Jean-Pierre Tremblay, former VP Human Resources, who passed away in July,

2010, I have knowledge of the matters regarding the litigation deposed to in this Affidavit.

Where I indicate below that I have been provided information by somebody else, I believe such

information to be true.

Postmedia and the Purchase Transaction

5. Canwest Publishing Inc., Canwest Limited Partnership, and certain related entities

filed for protection in the CCAA Proceedings and obtained an Initial Order on January 8, 2010.

Postmedia Network Canada Corp. (formerly known as 7535538 Canada Inc.) and CW

Acquisition Limited Partnership entered into an asset purchase agreement, dated as of May 10,

2010, with the LP Entities. The asset purchase agreement was assigned by CW Acquisition

Limited Partnership to Postmedia pursuant to an assignment and amending agreement, dated as

of June 10, 2010 (the asset purchase agreement, as assigned and amended, being the "Asset

Purchase Agreement" ).

The Gazette Typographers and the Tripartite Agreements

6. As at 1982, The Gazette employed approximately two hundred typographers in

what was known as the 'composing room'. Historically, typographers performed the function of

composing the type for the printing of the newspaper. By the early 1980's, however, these
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typography functions, a labour-intensive task, were becoming obsolete as computerized

technology was replacing these functions.

7. In 1982, The Gazette, the typographers'nion (Le Syndicat Quebecois de

1'Imprimerie et des Communications, Section Locale 145) (the "Union" ), and each of the two

hundred typographers employed in The Gazette composing room at the time entered into

agreements (the "1982Tripartite Agreements" ) that guaranteed that the typographers would

not lose their employment due to technological changes until they reached the age of 65. A

sample copy of the 1982 Tripartite Agreements is attached as Exhibit "A".

8. In 1987, The Gazette, the Union and the then remaining 132 typographers entered

into further tripartite agreements (the "1987Tripartite Agreements" and, collectively with the

1982 Tripartite Agreements, the "Tripartite Agreements" ). A sample copy of the 1987

Tripartite Agreements is attached as Exhibit "B".

9. The Tripartite Agreements, which are governed by Quebec law, provide that they

come into effect only when a collective agreement between The Gazette and the Union is not in

force.

10. By August, 1994, only 11 typographers remained employed by The Gazette (the

"Typographers").

11. Five of the Typographers, namely JP Martin, Mare Tremblay, Leslie Stockwell,

Robert Davies and Horrace Holloway (the "Retired Typographers"), had retired as at the date

of closing of the Asset Purchase Agreement (the "Closing Date"), while the remaining six of the
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Typographers, namely Umed CJohil, Pierre Rebetez, Rene Brazeau, Michael Thomson, Rita

Blondin and Eriberto DiPaolo (the "Assumed Typographers"), continued to be employed at

The Gazette as at the Closing Date.

Litigation History

12. The Typographers and The Gazette have been involved in a long history of

litigation in Quebec over the Tripartite Agreements, with multiple proceedings before Quebec

arbitrators, the Quebec Superior Court and the Quebec Court of Appeal.

13. The dispute between the Typographers and The Gazette commenced in June 1996

following the breakdown of negotiations for a new collective agreement and continued for

approximately 14 years until the litigation proceedings were stayed by the CCAA Proceedings.

Over this lengthy period, forty six decisions have been rendered by various levels of Quebec

courts and tribunals and most of the issues existing between the Typographers and The Gazette

have been resolved. The following is just a brief summary of some of the key determinations

but does not begin to give the full flavour of the procedural and factual complexities that have

arisen and required resolution over the past 14-plus years.

14. The dispute arose from The Gazette's refusal to exchange last final best offers

("LFBOs")after the Union's April 30, 1996 demand (the "Union's Demand" ) pursuant to the

1987 Tripartite Agreements.

15. The Gazette declared a lock-out of the Typographers on June 3, 1996. The

Typographers and the Union filed a notice of dispute on June 4, 1996 (the "1996Claim" )
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challenging the right of The Gazette to declare a lockout and requested orders requiring The

Gazette to exchange LFBOs with the Union pursuant to the 1987 Tripartite Agreements and pay

the Typographers their regular salary and benefits for the duration of the lockout.

16. The 1996 Claim was submitted to arbitration before arbitrator Andre Sylvestre

("Arbitrator Sylvestre") who held six days of hearings between December 5, 1996 and

July 9, 1997. On February 5, 1998, Arbitrator Sylvestre ordered, inter alia, The Gazette to

exchange LFBOs with the Typographers and to pay the Typographers their salary and benefits

for the duration of the lockout.

17. The Gazette filed an application in the Superior Court of Quebec challenging the

February 5, 1998 decision. In the meantime, The Gazette complied with Arbitrator Sylvestre's

order to pay the Typographers their salary and benefits during the lockout as an interim measure

while The Gazette's application was pending. The Gazette continued to pay the Typographers

their salary and benefits until October 30, 1998, when the Quebec Superior Court granted The

Gazette's application and quashed the portion of Arbitrator Sylvestre's award which had

accepted the 1996 Claim (the "1998Superior Court Decision" ).

18. The Typographers and the Union appealed the 1998 Superior Court Decision to

the Quebec Court of Appeal, and on December 15, 1999, the Quebec Court of Appeal allowed

the appeal in part, ordering The Gazette to proceed with the exchange of LFBOs within the

following 30 days (the "1999CA Decision" ). However, the Quebec Court of Appeal quashed the

portion of Arbitrator Sylvestre's February 5, 1998 award that ordered The Gazette to pay the

Typographers their salary and benefits during the lockout. The Court of Appeal remitted to
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Arbitrator Sylvestre the issue of whether the Typographers were entitled to damages as a result

of any undue prolongation of the lockout caused by the failure of The Gazette to exchange

LFBOs after the Union's Demand. A copy of the 1999 CA Decision is attached hereto as Exhibit

ccC&0

19. The Gazette, the Union and the Typographers exchanged LFBOs on

January 21, 2000.

20. On September 28, 2000, Arbitrator Sylvestre released a ruling (with detailed

reasons following on October 11, 2000) in which he made several findings including that the

Typographers were limited to claiming damages for loss of salary and benefits during the lockout

and that the maximum time period for the claim was from June 4, 1996 to January 21, 2000, the

date upon which The Gazette made its LFBO (the "2000 Findings" ). A copy of the 2000

Findings is attached hereto as Exhibit "D".The 2000 Findings were upheld by the Quebec Court

of Appeal in its August 6, 2003 decision, a copy of which is attached hereto as Exhibit "E".

21. On February 1, 2001, The Gazette launched a civil action against the

Typographers to recover the salary and benefits paid pursuant to the February 5, 1998 order of

Arbitrator Sylvestre for the nine months until the order was quashed on October 30, 1998. On

August 14, 2001, the Quebec Superior Court dismissed this action and ordered that the issue of

the quantum of the overpayment of salary and benefits for which The Gazette was entitled to

reimbursement was to be included in the matters referred to Arbitrator Sylvestre to be dealt with

in conjunction with the 1996 Claim. A copy of the August 14, 2001 decision of the Quebec

Superior Court is attached hereto as Exhibit "F".
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22. The Quebec Court of Appeal, in a decision dated March 17, 2008 (the "2008 CA

Decision" ), directed Arbitrator Sylvestre to assess the Typographers'amages by finding, as a

factual matter, when the collective agreement would have been finalized and the lockout would

have ended had the LFBOs exchange process proceeded pursuant to the 1987 Tripartite

Agreements following the Union's Demand. A copy of the 2008 CA Decision is attached hereto

as Exhibit "G".

23. On January 21, 2009, Arbitrator Sylvestre, in answering the question referred to

him by the Quebec Coui& of Appeal, held that if the LFBOs exchange process had begun as

required after the Union's Demand, the new collective agreement would have been finalized and

the lockout would have ended in May 1999. Therefore, the Typographers would have been

entitled to be back at work and to receive salary and benefits for the nine month period from

May, 1999 to January 21, 2000. A certified translation of Arbitrator Sylvestre's January 21,

2009 award (the "2009 Award" ) is attached hereto as Exhibit "H".

24. In issuing the 2009 Award and finding that The Gazette's liabilities to the

Typographers were quantified as their loss of salary and benefits for the nine-month period

between May 1999 and January 21, 2000, Arbitrator Sylvestre finally determined the issue of the

quantum of the The Gazette's liabilities to the Typographers under the legal test established by

the Quebec Court of Appeal (before considering the entitlement of The Gazette to set off salary

and benefit overpayments made during the lockout referred to above).

25. In April 2009, the Union brought a proceeding before the Quebec Superior Court

to set aside the 2009 Award. I am advised by Dominique Monet, Quebec counsel for The



Gazette, that this proceeding is referred to as a motion in annulment and is similar to a motion to

set aside an arbitration award pursuant to section 46 of Ontario's Arbitration Act, 1992. A

hearing was scheduled before the Quebec Superior Court for June 7, 8 and 9, 2010, but was

stayed by the CCAA Proceedings.

26. Arbitrator Sylvestre has resolved the issue of The Gazette's liabilities to all of the

Typographers. He remains seized of the issue of The Gazette's counterclaim for the

reimbursement of the salary and benefits paid to the Typographers for the period of February 5,

1998 to October 30, 1998 and the quantification of any net amount that might remain owing to

the Typographers or to The Gazette, after the setoff is applied.

Postmedia and the Typographers'laims

27. On December 10, 2010, two separate motions were brought before this

Honourable Court by the Typographers, each claiming that Postmedia had assumed the

Typographers'laims against The Gazette pursuant to the Asset Purchase Agreement. One of the

motions was brought by Eriberto Di Paolo and Rita Blondin together, and the second motion was

brought by the Union representing the other nine Typographers.

28. In her decision dated January 5, 2011, the Honourable Justice Pepall found that

the claims of the six Assumed Typographers, who remained employed as at the closing of the

sale of assets to Postmedia were not compromised by Canwest's Plan of Arrangement or

Compromise (the "Plan"), but rather, had been assumed by Postmedia. The Assumed

Typographers include Ms Blondin and Mr. DiPaolo. In addition, Justice Pepall held that the
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claims of the five Retired Typographers, who had retired prior to the closing of the sale to

Postmedia, had not been assumed by Postmedia pursuant to the Asset Purchase Agreement;

consequently, they remain liabilities to be compromised under the Plan in accordance with the

Amended Claims Procedure Order granted in these proceedings, dated May 17, 2010. A copy of

Justice Pepall's January 5, 2011 decision is attached hereto as Exhibit "I".

29. Justice Pepall's decision was not appealed by any of the parties and the appeal

period has expired.

30. The assessment of the Retired Typographers'laims, including any setoff of the

Retired Typographers'iabilities to The Gazette for overpayment of salary and benefits, is now

within the jurisdiction of this Honourable Court. Arbitrator Sylvestre's 2009 Award determined

the quantum of the damages due to all of the Typographers subject to the issue of setoff. In

addition, Arbitrator Sylvestre remains seized of the assessment of the claims of the applicable set

0ff.

31. The 14 years of litigation between The Gazette and the Typographers in Quebec

have ultimately resulted in a final determination of the issue of The Gazette's liabilities to the

Typographers. The Union had claimed damages of approximately $ 163,000 per employee

representing losses alleged over the full three-and-one-half year period from June 4, 1996 to

January 21, 2000. Ms Blondin and Mr. DiPaolo claimed damages of over $6 million each. The

Court of Appeal and Arbitrator Sylvestre have already ruled against the Typographers on these

claims and limited their damages to loss of salary and benefits only for the nine months from

May, 2009 to January 21, 2000. A re-litigation of these issues in the CCAA proceedings will
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create additional expense to the parties, and will fuither delay the resolution of the dispute

between them.

32. The Tripartite Agreements are governed by Quebec law. The parties reside in

Quebec and Quebec counsel have spent years immersed in the facts and legal issues. All of the

relevant documents are in Quebec.

33. I am not aware of any prejudice to the Retired Typographers if their claims are

quantified in the proceedings that they themselves originally brought to do so. Any shares of

Postmedia to which the Retired Typographers may be entitled under the Plan can be held in

escrow for them.

SWORN before me at the City of
Montreal, in the Province of Quebec,
on April 14, 2011.

I
/gP~,~

A Commissioner for taking affidavits Eileen Flood
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This is Exhibit "A" referred to in the

affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011,

A CSrnmYssion or Taking A'affidavit's
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have the mutual agreement of the parties, the eynploy
ee and, If required by (he applicable collective agree.
ment, any other union Involved.

AGREEMENT entered into this day In the case ol a transfer, the e(nployee will be eub

&Z SON t9!! J e c t t o t h e p ro v I s Io n s of the a p p I I r a b I e co I I e c I I v e
of , 1983 agreemcnt If any (other than rekrrcd to ln Paragraph
between The Ga(etta, a division of Sou(ham Inc„and Il! —Job Guaran(ee of (his Agreement), Inc(udlng
Le Syndlcat Qu4bgcole dc I'Imprln(erie et des Commu- pcrmanent dlsrharge, IT( the csee of retirement or per.
nlcatlons, sect(on locale 145, act(ng on behalf of the rnanent discharge, coverage by this agreement will200 employees whose names appear on Appendix I at. cer es,
(ached herr(o, herelnaf(crea)led the employees. If an employee, workh(g ou(side the dypartment as

a result of a transfer, le laid off ln,another Jurisdictionf. COVEItAGE. —This agyement covers the
by operation of seniority or othrr provisions, tha( Em-200 employees of the Compos(ng Room who arc named ployee shall be (ransferrcd back to hie or her or(gina(In the a(tached Appendix l. The named Employree are depar(myn( wltlt priority o(lplnally held at time, ofcovered by this Agreement only If they re(nein mern. (ransfer, ae a regular full-(ime Employee of (hc Com-bere (n good standing of the Un(on,

The prese(Tt agreement will corns Into effec( only at This employee may be transferred to a furtherthe time when the collective agreement between (he )urledlctlon with(n the Company, If mutually agreedemployer and the Union as mentioned below similarly bc(ween the parties, the employee and, if requ(red byln the case of future collective agreement»I shall end (he applicable collective agreement, «ny other un(ondisappear, beCome w(thout va(ue or, for any other rva.
son become null and void or inapplicable.

tf. —TER)v( OF AGBEFMENT, —This agree. VII, GRIEVANCE PROCEDURE ln the
men( shall remain In effect until the employment o( a(l even( of a dispute as to the In(erpretallon, application,
the person~ named In thc attached Appendix I has or breach of (his agrcemcnt, the grievance procedure
rented. Neither party shall. raise any ma(ter deal( (o be followed shall be that laid out In the cogectlve
with In this Agreement In future negotlat(ons for any agreement between the Company and the Union,
new collective agreemcnt, which Is In effect at the time (ba( the grievance ls lnl ~

(Il. JOB GOAHANTEE. ~ In return for the tie(cd,
rlgh( to continue (o move ahead with technological in the case where the Union ceases to exist, or If thc
changes, the Company undertakes to guarantee and Union (s no longer the accredl(ed bargaining agyen(,
guarantees to protect ttye CmPloyer» named in the a(- an employee who Is named In hppend(x I may have re-
tached Appendix I from the loss of regular full t(me course to the procedure for thc resolut(on of qriev.
employment tn (he Composing Roam due to (echnolop. «ness provided by the Labour Cade.
Ical changes, The full ~ time employment provided by The parties to (hie agreement Intend and consent
this puaran(ec shul( be a( full pay a( not less than the that the present agreement be in the English lan-
pr eve(ling Union ra(e of pay a» agreed (o In the collec- guagc.
tive agrcETnen(s wh(ch w(R be negotiated between (he
panic» from (lme. (o time.

IN W(TRESS WHEREOF, the Par(les have signed this
brought abou( by thc introdurtlon of any new equip- & ~ 4|'8 19S3(nant vr new processes which funmlon ns a sub»(ftvte Elay of 1983,
lor, or evo(utlon of thc cork presently performed or
under the )urledlctlon of the Un(on In (he depar(-
menu T ' TEIV, —LOSS OF COVE)tAGF— Th(e.agreement
will cease to apply to an employee for only one or other
of the following reasons(

1, Death of the employee.
T.YI y I I yy yl

ployee,
3. Termination of employment at the date stlpu'la(. LE EYMDICAT CDEIIECDIE Dy. CIMTEIMEDIE ETEd ln Appendix I for Eccl( employee. DLS COMMUN(CATIONS. »ection locale 1454, F(nal permanent discharge from the Company,

Permanent discharge can only occur lor ma)or
oHenre and only then, If the discharge I» grieved, Pru
and (s upheld (n arb(tratlon. This (s ihe standard

'to be used in Ih(erprei(ng permanent discharge
and can be varied solely by mutually agreed to
amendments to thc co(Bc(lve agreement.
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I, th» undersigned, betng one ofthe ctnployees covered
by the agreement between The Gascttc and Lc Syndl.
cat Qu4b4»ots de I'Irnprlmcrle et des Communica-
tions, section locale 145, dated November 12, 1982,
declare f have read and understood the sold agree.
ment and, in particular, that my employment will ter-
rnlnate at the date chown hereunder, I agree to

be'ound

by th« terms and conditions ol this agreement
equally with the other parties to this agreement, thc
whole as witnessed by my clgnature placed below!

APPENDIX "i"
Name Date of Signature of Signature of Date

termination employee witness
of employment

ALARIE, Almg 30 09 91
ALARIE, Fernand 31 08 ~ 93
ALARIE, Jean Charles 28.02.83
AUBHY, Roland 31 10-92
BANTON, Peter 28-02 17
BATSFORD, Kenneth 28 02 89
BEAUCHAMP, Andrd 30.04-09
BEN NETT, Douglas 31-05 97
BENTON, William 31 05 05
BERNARD, Lloyd 30-09 89
BIENVENUE, Fenebnd 31 01.99
BILLINGTON, Kelth 31 05 09
BLONDIN, Rlta 30 04 13
BOGLE, William 31.0790
BOWLN, Leonard 31 03 90
BRALEY, Lesli» 30-09 86 ~g g Q ~,~ . ~ c /~rpr 6'CL g p~AIJ,-Joecyh— .".I-07-1-6—
BRETON, Jean Paul 30 09 96
BIIOWN, Renn 30-09.89
BPOWN-URE, William 28-02.90
BRUCE, John 28.02 89
BUCHANAN, St~bi»9 30.1105
BURNETT, Margar»t 31-01F87
CAVE, grime 31.10.09
CECClilNI, Ray 31-10.94
CHARRON, Francols 30.04-10
CHEVRETTE, Roger SI..05 89
CHH ISTOFFER, Harry 31e07 03
CLARKE, Winston SI~12-02
CLEMENTS, Rob»rt 30.1107
CONST ANDIS, Kyrlacos 31 12-90
CORBEIL, Andrt 31-07-92
CORBEIL, Guy 30-09.05
CORRIVEAU, Claude 31-01 00
COTE, Ga4tan 31.08-11
COULOMBE, Arthur 31-12 92
COUSINEAU, Jean-Pierre Sl 05 90
COWAN, Douglas 30.06 96
CRAWFORD, Donald 30 04 07
CHOWLEY, John 30.04 04
DAIGNEAULT, Robert 30-06-08
DAVIES, Robert 31 08 07
DAWSON, John 30-06,89
DELEON, Marian '1.08-11
DESJAIIDINS, Yvon 31 10.19
DESOR M EAUX, Marcel 30-06 01
Dl PAOLO, Erlbcrto 31-12 10
DUBEY, Jacques SO.I I ~ 11
DUMONT, Nlcolc 31-07.25
DUPUIS, Yvon 28-02 93
DUHANLEAU, Jean 31-03-15
DUROSEAU, Frltzncr 31 08 10
DUTEMPLE, Norman 31-07~ 95
EHRENSPERGER, David 28-02.98
FA I LIJ'„Pa ul 30.09 84
FAIIKAS, Zoltan 30.09.86
FORGET, Roger 30.11-90
FOUCAULT, Guy 30-06 00
FOUCAULT, Roger 31.03-96
FRANCIS, Cyrll 31.03.93
FREITAG Harry 31-0744
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APPENDIX ""
f Sl nature of DateNa e Date'of Signature of Signature ofame

termination employee
of employment

NAETS, Franqots 31.10.95
NAYMAN, Morris 30 04-82
NIVEN, Aletta»der 31 12.9Z
OSTIGVY, Marcel 31 08-01
OVERALL, Charles 31 Ol 86
PARENT, Ernest 31.10-84
PARENT, Oiler 31.08-96
PAYNE, Robert 30 11-98
PELI,EGRINI, Anacleto 30.04.12
PERREAULT, Holland 31.1293
PEBBIN, Roger 30 04 01
PLOUFFE, Andrg 28.02-94
POIR IER, Gary 31.07-08
POIRtER, Jean-Yves 30.11-01
POIRIEB, Mlchelle 31-01.00
POIRIEB, Normand 31-12.83
POWERS, Herbert 31.08-91
QUESNEL, Bhl«I 28-02.91
QUINN, Gerald 31-01.89
HA M AT, Aurelia 30 09-91
RASMUS, Helmut 31.05.82
HEBETEZ, Pierre Sl 05.17
H!TCHIE, James 31.1285
HOSS, Robert 31 05-02
BOSS, Rot»to 30-11-06
HOUND, George 31 05-95
ROUSSEAU, Maurice 30.09.87
BOY, Paul 31 12.94
RUSSELL, Carl 31 03-97
SAAD. Antoine 30.04.93
SAMUEL, Brian 31-05-06
SANTINI, James 31 08.86
SHAND, David 31 03 97'HIH LOW, Warren 31 08-16
SINEI Robert 29 02 88
SMEALL, Bri~n 31.05 17
SMITH, Michael Sl-03 18
SNELGHOVE, Bruce 31 08 91ST.DEhflg, Pierre 31-07.02
STE.MARIE, Guy 31 03 07
STENHOUSE, David 30-09-20
STEWART, Alan 30 04-84
STIEBEL, John 30.09.13
ST)EBEL, Robert 30-06 89
STOCKWELL, Leslie 31~ 12-07
STOUTE, Joseph 31-03-91
STREET, Clayton 31.12-01
STREET, John 31~ 12.02
STRIKE, Donald 30 ~ 11 05
SUTAK, John 31 05 93
SZEPLABf, John 31 08-13
SZITASI, Edward 31-01-04
TESSIER, Maurice 31~ 10-93
THOMAS, Frederick 31 07-91
THOMSON, Michael 31-08 13
TIMMQNS, Patrick 31.0705
TODD, Jar»et 30-06-09
TBEMBLAY, Mare S1.07.08
VEITCH, Gary 31-03.13
VICKEHS, Douglas 30-11 15
WARD, Donald 31~ 05-00
WHEELER, Norman 30-09-86
WHELAN, Thomas 30.03,95
WlLDING, Peter 3 1-12-18
WILSON, Donald 31 10.03
WILTSHIHE, Bruce 30.04.93
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This is Exhibit "8"referred to in the

affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011.

A Commissioner fir(J aking Affida'vits
'
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AGREEMENT
BET(4/BEN III„TER)IIOF AGREEMENT This agreement

THE GAZETTE, a division ol'ou(ham lnc„a legally Incor. shall rem«ln In effect until (he employment o( oil the per«orts
pora(ed company, having its head omce ond As prindped ploc« covered by thh agre«vien( hos ceased In accordance with Ard.
of business at 250 St, Antoine St, V/est, Montreal, Quebec de Vlh«reol. Sub)ect to Articjcs V and7(h«reef, neither party
(herelnaher called (he Company); shall raise any metier dealt with In this agreement In future

AND; negotiations (or «ny new collective agreemeni,
LE SYNDICAT QUEBECOJS DE LTMPRIMERIE ET DES IV, JOB GUARANTEE All terms «nd conditions
COMMUNICATIONS, LOCAL145, an«sea«la(Juno(employ. of "Job security and redundancy" (Sec(lon 25 and Letters o(
ees organized ln the Province of Quebec and duly accredited Understand'Ing, r«i Notice olredundancy and: Redundancies)
by the Minister df Labour and Nonpower to represent the of the 1987.1990cogecttve ogreem«nt sh«ll be main(oined

A

employees hereunder mentfoned, and having its principal place unless mutually agreed by the Company and its employees'
of business for (he Provfnce of Quebec al 627 Fall(on St. East, representatives,
Montreal, Quebec (herein«Aer called the Union)l V, COST OF LIVING FORMULA( As «i«ted

ANO( above, Comporlng Room employees who signed the present
Almd Alorie et al, employees of the Company, whose names agrceinent shall have their hourly wages adjusted annually
appe»r In the appendix to the present document (hereinafter In accordance with the (ollowlng formula:
calied the employees). I)EI IN IT ION S.

Consumer Price Index (C.p.j )I. INT'ENT —A, The undersigned parties agr«e (hot
Section 4 (Jurisdiction) jn the collective agrecmcni be(ween
the Company and Union signed on March 5th, 1987 and for

b; C P l. al the beginning of the firs( period of reference (Apal

~

~~)

~

~

~~~

~

~
~~

!ii!!

!

the period May I, 1987 (o April 30, 1990 contains subs(on. I, 1986)(lal„intended modifications and cimnges from Section 4 (Juris-
84.8 be. ". P Iii hou ly rate of poy for (he duration ofthe pres.diction) in the preceding collective agreement (19 . 7) e.

ent agre«men(: Si25.00/iir (or S26,67 for night, spli( or

I,"
tween the some parties and more specifically by such mvdili.

lli,
co(lans and changes intend os follows:

a) dele(ion o( Section 4'(Jurlsdlcilon) contahied In the Formula: ( a ~ b } X c = Cost ot'iving ad)us(areas
l984-87 collective agreement and all other relvrenccs

I&

to "jurisdiction" In such coll«ctlve agreemen(;
'bl jurlsdic(ion (s Rrnlied to eris(lnq Composing Room work Cost of living od)ustmen( + (25.00/hr (or $ 76.67 for night,

performed within the confines of the cxis(lng Com- split or lobster shiAs) = Hourly rote for the period,
posing Room; Such wage adJustmcnts shall be mode once o year, the

c) the Company may transfer any work, equipment and/or hourly rote for the period being effective from Jviy
'let of each

process. In whole orin port, out of the Composing Boom year.
and/or out of thc jurisdiction of the Composing Room Should the C,P,I, base year (1981(100)be changed, I( ls
bargaining unit without violating the provisions of Sec agreed that the formuta shall be o(i)us(ed occordinqly by

i(. (ion 4 (Jurisdiction) and therefore shall be free from mutual agreement,
Jur(sd(ct(anal claims; It is also agreed that should Statistics-Con«do discontinue

d) only members of (he Composinq Room bargaining unit C.P.t, figurer required for the forinula, an alternative and
shall perform traditional bargaining unit work as dv- equlvalent formula shall be adopt«d by niu(ual agreement of
scribed In the 1984-87 collective agreement within the (he parti«s.
confines of the Composlnq Boom, How«vcr, lt Is under- VI, —LOSS OF COVERAGE This agreemen(will
stood that work performed by foremen and ass(s(on(- cease. (o apply to on employee (or only one or other of (he fol-
foreinen, work presently performed by editorial lowing re«sons(
employees In the Composing Room and ony other non. I, Death of (he employee,
bargaining unit uiork including, but not limited to, )m(i. 'Z, Voluntary resignation by a requlor lull time employee,
(oriel services, building ma(ntenance, and so forth, Is The date stipulated In Appendix "ii" for each «mployee
cr«Juded from such jurisdfction, regordless of his/lier employmeiit status «Aer such dote.

8, For so long as the above agrecrnents and understandings 4, Final permanent discharge from the Compony. Perma.
«s well as the provisions of the present ogreeni«n( generally nant discharge con only occur for major oil'ence and only
shall be In full force and «flee(, (tie Company agrees (o mo(n. (lien if the discharge is grieved, ood is upheld i» oibi
tain, as fully described In Article V of the present ogreemen(. troiimi. Tlils Is (he s(ondard to be used Ii( Interpreting
the standard ol living of Composing Room employees whv ore p«rmanent discharge ond can be varied solely by
por((es (o the pie«en( agreement and who meet the «andi(ion( mu(uoliy agreed (o amendments (o ihe collecilve
of Article JI, COVERAGE, of the present agreement. agreement,

IE COVERAGE This ogre«ment covers oli Cvm. Vll. EMPLOYER'S EXISTENCE —This agree.
posing Room employees (and Mollroom transfers) as of March ment will be applicable for its terms, Irrespective o((he ownsr(s)
5th, 1987 who sign the agreement and also signed the prc. of the Gozege (even If (he nome ls lot«r changed). There(are,
vlous agreement (Job securit - Technological changesj and A will be binding on purchasers, successors, or assigns of the
whos«names appear fn ihe attached Appendix "ii".The named Company, Siinllorly, It will be binding «vcn lf The Gaze((e
employees are covered by this agreement only lf they remain newspaper permanently seas«I publication bu( the product(on
members in qood standing ol (he Union, The agreement will facilities continue In such actlvi(les as commercial prin(ing,I

apply to transferred vmployees only when such ma pioyees ore lt will no longer be binding if the Company permanently ceases
working In the Composing Room, (o exbt. But In (he event publica(ion or operation of the pro.

The present agreemcnt will come into «ffeci only at the time duction facilities is begun again, the full terms and conditions
when the collective agreement between the Employ«r and the of this agreement will be reinstated.
Union os mentioned below, slrngarly ln the case of future col- Thls agreement sb«JJ be binding an the successors of Le
lectlve agreements, shall end, disappear, become w(thou( value Syndlcat Quebecols de I'Imprlmerle et des Communications,
or, for any other reason become null and void or inapplicable, Local i46 as provided by Quebec t xw,

Il

(j

IL
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V111,—dOB TRANSFERS —In the case o(a transfer Within thc two weeks preceding acquiring (hc right to s(rtke

lo another department, which shall be on a voluntary basis, or lock.out, liicludlng thc acquisition o( such dgh

ihe «mployee will bc sub)set to Ih» provisions of the collec- ihe opera(ion of Ait(cfc X of Ilia Present agreemcn(, e

tive agreement in that department, If any, or to any other pro- (he pard& may request the exchange of Last gn-'

v(clone agreed upon by the parties. and both par(ics shall do so simultaneously snd In wrl(ing

However, I( an employee working outside the depar(ment within the following forty.eight (48) hours or ano(her time

as a result of « transfer Is laid off In another )urtsdfcdon by period I( mutually agreed by the parUcs, The "Last Ana I best.

opcrat(on of seniority or other provision th«t employee shall offc ~" hali contain only those clauses or portions of clauses
r uld there

"P~o~ V «upon which the purges have no( already a reed Shou

regularfull.tin(a empJoyse
' 'tmnot b m tbc(ore therigh(Io t ik o I k.out Is

acquired either of ihe pardes may submg the disagreemcnt

visions of the present agrecmen(. to an arbl(rator selected In ac

1X. GR(EVANCE PROCEDURE 'n the c e ( ccdurc in the collective agreement, ln such an even), the arbl"
ni ecvenio en boih urges thc opportunity to ma c

a disagreement with respect to ihe interpretation, ap llcatiop n tra(or, after having given P

and/or alleged violation of this agreement the matter shall
cri(s of their ro osals, must re(a n "

t
prcsenta(tons on the meri P P

b«ecmed lo be a grievance and shall be submitted and dis.
the other

of(he�

"Last (Inn(best o «s

posed of ln accordance with the grievance and arbitration pro- and reJect, ln its en 9
h 8 become

. ccdures In ihc cot(ective agreement between thc Company and shall be final and binding on both parties and it shall become

(he Union which is In effccl at ihe time that the grievance
N lnitlaied. The parties agree ihat the d«clslon of the arbltra. Tits parties io this agrecm

ior shall bc final and binding, present agrccmeni be In the English language.

'n the case where'the Union ceases to exist, or if the Union
Is no longer the accredi(ed bargaining agent, an employee who
is (tamed in Appendh( "li" may hnvs recourse to the proce.
dure for the rerolution of grievances provided by the Quebec
Labour Code.

X, —AMENDMENTS —The parties acknowledge thai

.I

«ll of ihe provisions of the present agretnncn( arc css'cni(at
terms and conditio(re necessary to thc validity of the
a 0ice I(i cli '(.

I

Ihersforc, should any clause of the present agrrernent in
whol» or in part, bc declared invalid, lnopcrsiivc or Inappli
cubic bv m(y tribunal ol'ompetent Jurisdiction or by legisia
(ion, the Company and the Union agree to mse( forthwl(h for par(lcs have

purpose ofconcludlng an a(rtended agrcemcn(binding upon
ail parties, It is agreed In principle that the essential elements
« the «greemcnt shall bc maintained (hrough amended for- AZLTTP ~L)l -QP SOUTHAM INC

mulas, by providing equivalent provisions or through enyo(her
agreemcnt the pm(les may reach in their negotiations,

If, within ninety (90) days following such s decisiori from
a tribunal or by legislation as re(arced to above, the parties .f~...
are unable to conclude such an amended agreemcnt, the par-
ties agree that the provhlons of thc present agreement and
Ihe collective agreement shall apply until one or the other of IE ET DES
(he parties exercises Its right (o strike or lock out vid das pro e ,LO 14
by Section 107 of.the Quebec Labour Code or until a decision

LE SY i T QUEB QIS DE L1MPRIMERIE

OMMU ATION, CAJ.

ts rendered by an mburaior as provided by the next section
of the present agreement.

Xl, —RENEWAL OF COLt ECTIVE AGRL'E
MEPITS AND SETTLEMENTOF DISPUTES Wi(hln
nine(y(90) days before the lerinlnadon o(the collective agrec-

u men(, the Employer and the Union may In((la(c negotiations
for a new canaan(, Thc terms and cond(done of Ihe agrecrncnt
shall rerna(n In ef(ect until an agreemcnt Is reached, a deci-
sion is rendered by an arbitrator, or until one or the other of
ihe pariies exercises its right to strike or lock.oui,

c

r
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I, the undersigned, being one af thc employees covered by (his
agreement between The Gazette and Le Syndicat QucMco(s

5P 'II'Imp((marie *t des Communications, Lacal 145 dated
1987, declare I have read and unders(ood the

said agreement and, In particular, tha( lt shall (ermine(e a(
the dale shawn hereunder or as otherwise s(ated In the sold
agreement. I agree to be bound by the terms and cond(((ons
ol thh agreemcnt equally wl(h the other parties to this agree-
ment, the whole as witnessed by my signature below;

APPENDlX "ii"
Name of employee Exphy Employee's

Witness'ate

signa(we signature Da(c

ALARIE, At(nk 30-09-9 I
ALARI E, Fernand 31%8.93
AUBRY, Roland 31 10"92
BANTON, Peter 28-02 "I7
BATSFORD, Kenneth 29-0 2-8 9
BEAUCHAMP, And(4 30-04-09
BENNETT, Douglas S1-05.97
BENTON, William 31.05-05
BERNARD, Lfayd SO 09-89
BEINVENUE, Fernand 31-01.99
BILLINGTON, Kelth 31-05 09

„.0r.&s R.d . &c~z~ bM '+~.GI r6'/6"7
BRETON, Jean-Paul 30-09-96
BROWN, Berm 30-09-89
BROWN-URE, William 28.02-90
BUCHANAN, Stanley 30-11.05
CAVE, Brian 31~ 10..09
CldARRON, Franglais SO-04-10
CHEVRETl'E, Roger S I 05-89
CHRISTOFFER, Harry 31-07-03
CLARKE, Wlndton 31-12-02
CORBEIL, Andre 31 07"92
CORBEIL, Guy 30 09-05
CORRIVPJ(U, Claude 31"Oi"00
COULOMBE, Arthur 31.12.92
COUSlhlEAU, Jean-Pierre 3145-90
CRAWFORD, Danald 3044-07
CROWI.EY, John 30-04-04
DAVIES, Robert 31-08-07
DELEON, Marian 31-08"11
DESJARDINS, Yvon 31-10-19
Dl PAOLO, Erlberto 31-12"10
DUMONT, Nlcale 31 07.25
DURANLEAU, Jean 31-03-15
D UROSEAU, Frltzner 3148-10
DUTEMPLE, Norman 31 07-95
FORGET, Roger 30-11-90
FOUCAULT, Guy 30-06-00
FOUCAULT, Roger 31-03*96
FRANCIS, Cyrll 31 03 93
GAGNON, Giilvs 28-02-01
GALARDO, Aifredo 31.03.98
GANDEY, William 30-06.15
GARNEAU, Fernand 30-11.97
GAUTHIER, Jacques 31 12.97
GENDRON, Rodrigue 31 12-03
GEOFFROY, Claude 3 1.10-03
GINGRAS, Charles 30.11-92
GODBEER, Charles 3 1-03-16
GOHIL, Umed 31~ 10-10
GOODHAND, Gerald 30.06-08
GRIFFITH, Calvin 30-04.05
GRONDIN, Marie Andric 31-10-25
GUILFOYLE, John j0-11.92
GUILI.EMETTE, Jean.Paul 3 1-08-9I
HALL, Llewellyn 31 08.01
HALLAS. Kenneth

!

31.07.89
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HOGUE, Ernest 30-04-91
HOLFOBD, Henry 31&7.93
HOLLOWAY, Horace 3 0-09-03
HOWELL, Arthur 31~ 07-06
ILLESCAS, Wllllam 31&3-92
JENNER, Wllllam 30.09.11
JOWLE, David 31 01-15
KAROVITCH, Morris 31~ 10.00
KELLY, Ian 30dX4.07,,
KENT, Laurence 31"05-04
KEBWIN, Kenneth 30 09-03

,KERWIN, Tltnothy 31-03-99
LACAS, Gll!es 31%8-00
LANGLOIS, Jules 31-03.9 1
LARSEN, Edwin 30%9-I0
LATOUR, Claude 30 06.92
LAURENDEAU, Yvon 31"10&6
LA VERY, Ronald 30-11-02
LA'WSON, Peter SI 12-99
LEBLANC, Gllles 31.05-90
LEDUC, Marcel 31~ 12-06
LEE. Jack 31.01-92
MacKAY, Nell 30-09-07
MANFIELD, Harold 31-07-06
MARTIN, Jean-Pierre 28-02.10
MAUCOTEL, Michel 3 0.06.98
McCBLADY, Robert 29.02-04
McHFNRY, Robert 31.05.89
McNAMARA, Arthur 28-02-99
M1LOT, Richard 31-01-15
MONGBAIN, Jean.Guy 30 06.00
MYEBSON, Arnold 3 1.05-92
NA ETS, lrranools 31-10-95
RIVEN, Alexander 31~ 12-92
051lGUY, Marcel 31 08 01
PELLEGBINI, Anacletu 30-04 ~ 12
PEBRAULT, Holland S1.12 93PEBBIN, Roger . 30 04-01
PLOUFFE, Andre 28-02.94
POIBIER, Jean Yves 30-'l 1.01POIBIER, Michel le 31.01~ 00POWERS, Herbert 31-08 91
OUESNEL, Rh6al 28.02.91
RAMAT, Aurello 30-09-91BEEETEZ, Pierre. 31-05-17
BOSS, Robert 31 05-02
ROUND, George S1.05.95
BOY, Paul 31-12-94
RUSSELL, Carl 31-03.97
SAAD, Antoine 30.04.93
SAMUEL, Brian 31.05 06
SHAND, David 31.03.97
SHIRLOW, Warren 31 08"16
SMEALL, Brian 3 1-05-17SNELGROVE, Bruce 31-08-91ST.DENIS, Pierre 31-07 02STE-MARIE, Guy 31.03.07
STENHOUSE, Dav'ld 30.09.20
STIEBEL, John 30.09.13
STIEBEL, Robert 30-06-89
STOCKWELL, Leslle S I ~ 12-07
STREET, John 31.12-02
STRIKE, Donald 30-09-13
SUTAI(, John 31-05-93
SZITASI, Edmund 31-01 04THOMAS'rederick 31 07391
THOMSON, Michael 31-08~ 13TOIXD, James 30.06.09
TREMBLAY, Narc 31-07.08
VEITCH, Gary 31 03 13WARD, Donald 3 1-05.00
WHEI&N, Thomas 30-03-95
WILDING, Peter 31~ 12-18
WILTSHIBE, Bruc 30&4-93

l



TAB C



26

This is Exhibit "C"referred to in the

affidavit of Eileen 1 lood

sworn before rne, this 14th

day of April, 2011.

A commissrooer for )sr&iag Affrriavirs



27
256

COURT OI" APPEAL

PROVINCE OF QUhBEC
MONTRh AL REGISTRY

NO, 500-09-007M4-985
(50045-039701-980)

December 15, 1999
I

PRESENT; THE HONOURABLE ROUSSEAU-HOULB
CHAhKERL AND
FORGET IJ,A

2

~ 'OMMUNICATIONS I ENERGY AND PAPER IVV RKERS UNION OF CANADA)

~ LOCAL 145
B

APPXI,LANT - {impleaded party)

and

RITA BLONDIN,
ERIBERTO DI PAOLO,
VMED GOHILI
IIORACE SOLLO%AYI
PIERRE REBETEZ,
iVIICHAEL THOMSON,
JOSEPH BRAZEAU,
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL,
MARC TRKNBLAY,

APPELLANTS - (impleaded parties)

Y

THE GAZETfE, A DIVISION OF SOVTHAM INC.,

RESPONDENT - {petitioner)

and

MTRE. AgfDRk SYLUESTRE,

IMPLEADED PARTY - (respondent)

VACIDA2'INO CODE" BB2~2BEERO
500

il0 02o427 997

I
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THE COURT; - Ruling on the appeal by appellants fram a judgment of the

Superior Court, District of Montr6al, handed down on October 30, 1998 by the

Honourable Justice Danielle Grenier, wha allowed the respondent's motion for judicial

review, declared that the arbitrator had exceeded his jurisdiction in allowing the

grievance of June 4, 1996 and quashed the arbitral award that had allowed the grievance;

Having examined the file, heard the evidence and deliberated;

For the reasons expressed in the written opinion of Rousseau-Houle J.A„with

which Chamberland and Forget JJ.A. concur„.

ALLOWS the appeal in part;

ORDERS the respondent to submit to the process af exchanging best final offers
l

within 30 days following this decision;

QUASHES the twa orders by the arbitrator on the payment and reimbursement of

the salaries and benefits lost because of the lock-out;

RETURNS the file to the srbitratar, wha will determine, if necessary, the

damages that could be granted the 11 appellants following the employer's failure to

respect article XI of the l 987 agreement;

!

i

I VAL1OATtNa COOa - aeZq2aRbRO~
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COURT OF APPEAL

PROVINCE QF QUEBEC
MONTRhAL REGISTRY

NO, 500-09-007415-9S7
(500-05-039701-980)

December 15, 1999

PRESENT; THE HONOURABLE ROUSSEAU-HOULE
CHAMBERLAND
FORGET JJ,A.

RITA IILONDIN,
ERIBERTO DI PAOLO,
UMED GOHIL„

!

HORACE SOLLOWAY,
PIERRE REBETEQ
MICHAEL TIIOMSON,
JOSEPHBRAXEAU,
ROBERT DAVIES&
JEAN-I'IERRE MARTIN,
LESLIE STOCKWELL,
MARC TREMBLAY,

APPELLANTS - (impleaded parties)

«nd

COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,
LOCAl 145

APPELLANT - (impleaded party)

Y.

THE GAZETTE, A DIVISION OF SOVTHAM INC.,

t
RESPONDENT - (petitioner)

art d

MTRE. ANDRN SYLVESTFiE,

IMPLEADED PARTY - (respondent)

VALlDATINO CODH BB~ZQ2BRBRO
500

00-025427-997
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THE %HOLE with costs ln both courts.

(s) Therbse Rousseau-Houle J.A,

(s) jacques Chamberland J.A,

(s) Andrb Forget J,A.

Mtre. Robert Cotd (Trudeau, Provencal et associtls)
Attorney for the appellants

Mtre. pierre Grenier (Melanin, Marceau et associbs)
Attorney for the appellant

Mtre, Ronald McRobfe (Martineau, Walker}
Attorney for the respondent

Date of hearing. 'November 9. 19~

~ALll3ATNG CODE BBZQ2BRERO 3
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THE WHOLE with costs in both courts,

!
(s) Thbrbse Rousseau-Houfe J.A..

(s) Jacques Chatnberfand J.A.

(s) Andrb Forget J.A.
I

fvJtre. Pierre Qrenfer (Mefanqon, Marceau et «ssocibs)
Attorney far the appellant

Mtre. Robert COt6 (Trudeau, Proven0af et assoc!6s)
Attorney for the appellants

Mtr e, Ronald McRobie (Marti neau, %afker)
Attarney for the respondent

Date af hearing: November 9. l 999
I

C'00
00 025427 997

i

I

I
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THE COURT: - Ruling on the appeal by appellants from a judgment of the

Superior Court, District of Montreal, handed down on October 30, 1998 by the
I

Honourable Justice Danielle Cirenier, who allowed the respondent's motion fbr judicial

review declared that the arbitrator had exceeded his jurisdiction in allowing theI

grievance af June 4, 199 an quas e e, 1996 d hed the arbitral award that had allowed the grievance;

Having examined the file, heard the evidence and deiiberated;

Par the reasons expressed in the written opinion of Rousseau-Houi'e J.A., with

which Chamberland and Forget J'J.A. concur;

ALLOWS the appeal in part;

ORDERS the respondent to submit ta the process of exchanging best final offers

within 30 days fallawing this decision;

QUASHES the two orders by the arbitratar on the payment and reimbursement of

ihe salaries and benefits lost because of the
lock-out,'ETURNS

the file to the arbitrator, who will determine, if necessary, the

damages that could be granted the 11 appellants following the employer's failure to

respect article XE of the 1987 agreement;

VALtDATING CODE ~ BBZQ2BRERO
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WHOLE with casts in both coua».

(s) ThdrhseRousseau»Houle J.A,

(s) Jacques Charnberland J,A,

(s) Andrh Forgot J,A,

Mtr'e. Pierre Qrcnier (Melanin, Marceau et assooi6»)
Attorney for the appellant

Mtre, Robert Cotd (Trudeau, Provencal et as»acids)

!

Attorney for the appellants

Mtre, Ronald McRobie (Martineau, V4lker)
Attorney for the respondent

Date of hearing; November 9, 1999

I i
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COURT OF APPEAL

PROVINCE OF QUhBEC
IYIONTI(EAL REGISTRY

NO, 500-09-007384-9S5
(500-05-039701-900)

PRESENT: THE HONOURABLE ROUSSEAU-HOULE
CHAMBE BLAND
FORGET JJ,A,

COMMUNICATIONS& ENERGY AND PAPER%ORKERS UNION OF CANADAI

LOCAL 145

APPELLANT - (impleaded party)

avrd

RITA BLONDINP
ERIBERTO DI PAOLO,
VMED GOHILP
HORACE SOI LOWAY,
PIERRE REBETEEP
M ICHAEL THOMSON,
JOSEPH BRAZEAIJI
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELLv
NARC TREMBLAY,

APPELI ANTS - (impleaded parties)

Y.

THE GAZETTE, A DIVISION OII SOUTHAM INC,,

RESPONDENT - (petitioner)

and

lrt'I RE. AN DRa: O'ELVES IItE,

IMPLEADED PARTY - (reepnndenr)

I VALIDATING CODE ~ BBZQ2BRERO I
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I

RITA BLON DIN,
ERIBERTO DI PA OLO,
UMED GOIIIL,
HORACE IIOLLOQ'AY&
PIERRE RED ETEZ,

'ICHAEL TIIOMSON&
JOSEPH B~U&
ROBERT DAYIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL&
MARC TREMBLAY,

APPELLANTS - (Impleaded pedes)

a&&d

COMMUNICATI'ONS, ENERGY AND PAPERWORKERS UNION 0$ CANADA,
LOCAL 145& GEP

APPELLANT- (im pleaded paly)

Y.

THE GAZETTE, A DIVISION OP SOUTHAM INC.)

RESPONDENT» (petitioner)

Iand

MTRE, ANDRE SYLVESTRE)

IMPLEADED PARTY

OPINION ()F R0~$5EAJJ-HOULH ~
The Crazette tleciar«d a lock-out on June 3, 1996, It is still on-going to Jay,

)
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Do the Communications, Energy and Paperworkers Union of Canada„Local 145,

(the union) and the 11 typographers still employed by The Gazette on June 3, 1996 have

the right to demand that the employer accept the compulsory adjudication procedure for

the renewal of the collective agreement provided for in the 1987 tripartite agreement?

Are the 11 employee appellants entitled to the salaries and other benefits they have lost

since the lock-out?

The union and the I I typographers won their case before the adjudicator, The

decision was quashed by the judge of the Superior Court.

~Tke fac

Until 1982, the union and the employer were bound by collective agreements that

gave the union exclusive jurisdiction over the work done by the employees. In 1982, in

!
return for the right to introduce major technological changes that were necessary in order

to remain competitive, the employer negotiated a tripartite agreement with the un~in and

the 200 typographers in the composing room guaranteeing jab security and a salary for

the typographers until the age of 65.

The main points of this agreement are as follows:

The agrcemeut shall only come into effect once the agre»ment oo Job security
provided for In the collective «greement or In subsequent collective agreements
tcrmin«tcs, Is cancelled, lapses or becomes inapplicable («rt. I).

Thc agrccmcnt sh«ll rem«In In effect until «ll thc employees who tigncd it have
»cased their cmploymcnt, ultimately until 2017, «nd na party shall rnite thc
subJects af the prcscnt agreement during future ncgotlatians for thc renew«I of «
colt»»tive «grccmcnt (art, III,

In r»turn for the right to ga ahead with technological changes, the employer
agrees to guar«nte» and guarantees to protect the employees named In Appendix I
«g«fust the lost af regulnr full-time cmploymcnt In the composing room, The full-

! 'IrAI.IDATIhTQ coDE BBZQ2BRERO l
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time employment gu«r anteed shall bc empioymcot vritb full salary, «t lc«st at thc
rate provided for io any collective agreement negotiated by ihc parties from time
to time (art. fftj.

The egrccmcnt shall only, «case to «pply lo an cntpioyco by rc«son of death,
votuntary scslgnatlon, end of cmploymcnt at the age of N or dismissal (art. XVj,

The agreement shall bind any buyer, successor or assignee of the employer (art.
Vj.

An ctnployee trantfcrrcd to «nother department shall rem«la subject to thc
agreement (art, Vlj.

ln case of a dispute over th«interpretation, «pplicatlon or violation of this
agreement, the gri«v«nce procedure provided I'or ln thc collective agreement In
effect at tbe time the grievance Is ill«d sh«ll «pply (art. VHj,

Should the union cease to exht or cease to act as the ecrtiTied bargaining agent, «n
employee named in Appendix I shall have recourse I'o the grievance procedure
provided for ln the Labour Co/e,

When this agreement was signed, the parties provided as follows for its

Incorporation into the collective agreement as Appendix C:

(Tr«nslatfon],
The parties agree to reproduce belch thc evidence ol'an agrcemcnt concluded
between them on November 1X, 1982,'This agreement forms part of the prese»t
coikctive «grccmcnt without that foci affecting its civil effects outside the collective
«grecmcnt. Therefore, the p«rtlcs declare that It ls their lntentio» that the said
agr««ment remain in full force subject to thc terms and conditions contained in it,
notivithstanding the expiration of Ihe collective agreement.

1n 1987, the employer, the union and the 132 employees still working for The

Gaaetto ifl the composing room reiterated the main points of the 1982 agreement, adding

a salary indexing formula to compensate for the union's giving up the union protection

clauses. Articles X and M'ere also added.'

VALIDATIHQ COI3B 3BZQ2BRBRO~
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[Transfaiianj

X, AMENDMENTS

Thc parties «cknowledge that «11!he provisions of thc present agrcemcnt canstituic
terms und conditions that arc essential to the validity of thc «grcement.

Consequently& tt' pro&dsfan of this agreement, ln whole or in part, were tn be
declared void& inapcr«tive or inapplicable by «ny rompetcnt tribunal or by faw, thc
Company snd ihc Union «gree ta meet Immediately in order to conclude an amended
«green&cat that would be binding an alf parties. Yt Is agreed ln principle that the
essential eicm»nts of the agree&neat will bc malnt«ised by means ai'mending
I'or&nulas, equivalent provisions ar any other agrcementrauriuded by the parties in
their»cg»tistions,

I

It', w'ithln ninety {90)days fallowing such a decision by a tribunal or by law as
r cfcrrcd to above the partfcs are unable to reach such an «mended agre»ment, th»
parties agree that the provisions of the pres»ut agreement aud tbc Collective
«grec&nant sh'«H rem«in la effect untH one or the other of the parties exer«Ises fts right
to strif&» ar to a lock-out as provided far fn section I07 of the Q uhbcc Labour Coda or
until an «tvard is rendered hy an arbitrator as provided for fn the follo&vlng section of
this agreement,

XL RENEWAL OF COLLECTIVE AGREEMENTS AND PISPUTK
SETTLElYfENT

Within ninety (90) d«ys preceding the expiration af the «all»«tive agre»ment, the
Employer and the Union can begin negotiations I'or «new «ollccfivc agreement, Thc
terms and conditions af the «grec&nant shaH remain In'»ff»rt until an agreement ls
reached, an «ward fs rendered by «n arbitrator ar oue af the p«rife« ex»reft»s its right
ta strike ar to a lack-out.

in thc two we»Its preceding the acquisition af the right ta strike ar to a lac}&«aut&
including thc acquisition af such a right hy the application of'article X of thc pres»of
&&grec&neat, onc or thc other o'f thc parlics ran rcqufrc that "best ffnsf offers" bc
»xchangcd, ln which case both parties must prcscnt thcit'affcrs slmuhaneousiy& in

'riting,wi'thin the next forty-eight (48) hours or svithin another period of time the
parties agree to. The "best ffnal offers" shall contain only those clauses or parts of
clauses on which the parties have not yct agreed. If they stfll f«il to «gree, before tbc
right to strike or to a Iack&ut is acqufrcd, one or bofh parties «an submit ihc
disagrccmcnt to an ar bltrator chosen In thc manner provided for by the grlev«n«e
proc»du&v, in iho colic«five agrccmcut. If such s request in submitted, thc srbftrstor,
after giving both parties fhe opportunfty to make their representations on the merits
of their respective proposalt, shaff select ane set of best final offers in its entirety «nd
reJect the other iu fts entirely, Tbe arbftrstor's decision shaU bc Anal and biudiug ou
both parties and sh«H become an integral part of thc colic«tive agreement,

l

I
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Article X provided for a compulsory amendment fortnula should the agreement be

declared void, inoperative or inapplicable by a tribunal or by law. At the time, the Labour

Code had not been amended ta allow a collective agreement to last longer than three

years, The text of this article and the new article M on the renewal of the coHective

agreements and dispute settlement is also found in artie]e 2(b) of the co]]ective

agreement,

[Tr»» siati on]
Article 2(b) Wthln the ninety (90) days preceding ihc expiration of fhc prc»c»t
Collective Agrccrncnt, thc Employer rrnd the Union can begin»cgotiatlons for a ncw
collective»grccrncnt that will coma l»to cffcct an May I, f996.

In thc trvo (2) wccks preceding the rrcqulsftfon of thc right to strgrc or io a lock-oui,
Including ihc rrcquI»fifo» of such rr right by fhc rrpplfcatfon of article X of thc
rrgrccmcnt found fn Appendix C oi'he prc»cnt collcctivc ngrccr»cnf; ihe prrrtlc» can
rr grec to cxchangc "best Anal offer»» rrnd »fr»if do»o, lf applicable, sfmuifrrncou»fy, In
rvrlti»g„»rfthfn ihc next fortywfghf (4II) hours or &vithi» another pcrlod of tfr»c lbs.
prrrtfc» »grec to, The "bc»i ffnrrl offer»" shrill conf»i» only those clou»c» or parts of
clrruscs on which thc prrrtlc» hove not yct rrgrccd. lf they »fill fail to agree, before Ihe

!right to sirflrc or to a lock-out Is,acquired, the pcriic» crr» submit the df»ngrccmcnt Ia
u» rrrbitrotor cho»cn ln Ihc m»nncr provided fur by Iho grievance pr'occdurc ln ihc
collective agrccmcnt. If»uch a rcquc»t I» 'subr»it ted, thc arbitrator, after givl»g both
parties the opportunity to maire fhelr rcprcscnintlons on the merit» of'heir rc»pcctivc
prcpo»nf», shall »clcct onc sct of heat final offer» I»it» c»tlrcty nnrl rcjcct thc other ln
lt» entirety, Thc nrl&ltrsior'» rfccfsfon shrill bc ffmrf rrnd binding on both frrrrtfc» rrnd
»hali hccon&e nn intcgr»l past of Ihc ccllcctlvc «grccmcnt.

The forms and conditions ol'ihe present Collective Agrccrncnt shall rcmufn I» effect
until onc of the partfcs cxcrci»cs its right to»trike or to a tock~at rrs described ln thc
paragraph above.

These articles were designed to ensure the continuity of the cotnmitmenfs made by the

employer and to provide a compulsory arbitration mechanism for renewing the collective

agreement,

As they had done in 1982, each of the employees signed this agreement, which

was incorporated into the collective agreement as Appendix C„ in the garne terms as in

1982, the 1982 agreement becofning Appendix 8, The 1982 and 1987 agreements

L VAUDATING CODE = BBZQ2BRBRO
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reproduced in the collective agreements provide essentially for: (1) an employment and a

salary guarantee, (Z) an agreemen nont not to renegotiate the guaranteed protection and (3) a

compulsory process for renewing the collective agreement.

Prom 1987 to 1992, the composing room staff decreased constantly through

attrition and the trans er o emp oyees ind h f f pl yees into other services. In 1992 «nd 1993, employer

representatives informed each employee individually of the need to reorganize the

composing room an to t e uniond t Id th union that the employer planned to renegotiate article 2(b)

of the collective agreement, which made arbitration obligatory.

Since the employer and the union were unable to agree on the terms of a new

collective agreement when the old one expired, on April 3D, 1993, they resorted to the

hest final offers mechanism provided for in article 2(b) of the collective agreement and

article I of the 1987 agreement appended to it,

Arbitrator Leboeuf, to whom the best final offers wei'e submitted for arbitration,

had to examine them and accept one set in its entirety and reject the other, also in its

entirety.

l

Meanwhile, the employer decreed a lock-out on May 17, 1993. The arbitrator first

had to deal with a grievance between the same parties, in which the union claimed that

the employer could not exercise its right to a lock-out as long as the collective agreement

had not been renegotiated or decided by arbitral award, On November 18, 1993, arbitrator

Leboeuf dismissed this grievance, He concluded that jtransiation] "the fact that the

parties had agreed that either one could impose on the other the exceptional arbitration

process provided for in article 2(b) meant no more than that and certainly did not include

a renunciation, explicit or otherwise, of the right to strike or a lock-out, This right

continues to exist, even within the process in question".

VALIDATING CODE = BBZQ2HRER~tO
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On August 18, 1994, arbitrator I.ebaeuf rendered his award and retained the

employer's best ma o ers ecaub
'' ff b ause he believed that they were in the best interests af

The Gazette, which was experiencing financial difficulties and was paralyzed by the

attitude of the unian, which refused to authorize employee transfers to other departments,

These best final offers included an important change to article 2(b) of the collective

agr cement and article XI of the 1987 tripartite agreement, The process of exchanging best

final offers which had been compulsory„became optional. A change was also made toI

the 1982 agreement, reproduced in Appendix 8. The employer could now transfer its

employees into ot er epa mth d rtments or positions as the firm required, without obtaining

authorization from the union beforehand.

IThese two changes gave rise to appendices H-I and C-1„which were inserted, in

keeping with the arbitral award„ into the 1993-1996collective agreement, Appendix C-i

is the one that makes the process of exchanging best offers optional. The introductory

text strrtes that;

[Trarrslarioiri

Th rt s agree lo aincod as specified below the terms and cooditlons of Appcrrdfxe pa ies agree o

C, ivhlch h an «arccmcrrt orfgfoally concluded bctsreen the partfes oo bsarch, )98,

Th t recrrrerrt as weft as the preserrt amendment, shall bc deemed to be thc
i t.only fegirt text„rcpfacfrrg airy agreement(s) prevfoosfy concfrrdcd on these po n s.

Appendix C-l is thus at the heart of the dispute, since, when the collective agreement

expired, on April 30, 1996, the empiayer refused ta exchange best final offers.

The new appendices B-l and C-1 were not signed by the employees who were

parties to the agreements of l982 and 1987, but only by the union and the ernplayer. The

particular circumstances of the signing are worth describing. When the employer ended

the lock-out, on August 24, 1994, there were only 62 employees left in the composing

i VALIDATING QQDB = BBZQIB~RBRG
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room. At that date, the employer sent each one of them a letter mforming them that their

presence at work would not be required until further notice. On September 14, the

employer made an end-of-employment offer including severance pay, This offer was

conditional on acceptance by at least 45 typographers and on the union's agreeing to

refrain from any recourse or claim against The Gazette. Around October 1, 51

typograp ers a accephers had accepted the ofFer and on October 3, the union and the employer signed

the fallowing agreement'.

iTIanstation]

ny these presents„ the Union svaives ail claims of any idnd nhatsoever against the
Company originating in or resulting from the tock-out of its members by the
Company On May 17, 19932 inciuding future ctatnts or existing ctaiTnS that have not
yet hccn presented.

On October 14, the union and the employer signed the collective agreement

including the former 1982 and 1987 agreements reproduced in appendices 13 and C and

the new appendices B-l and C-l.

The 11 typographers who refused the employer's o6'er were not called back to

work. The employer did not ofFer them a position but began paying them a salary again

an August 24, 1994, On February 8, 1995, the union filed a grievance demanding that

they be called back to work. On April 25, 1996, arbitrator Foisy ordered the employer to

re-open the composing room and recall the 1 1 typagraphers no later than April 30,

On April 30, 1996, the union and each of the 11 employees invited the employer

to submit its best offers with a view to renewing the collective agreement that expired

that day. On May 3, 1996, the employer refused the invitation, stating that the process 2

was now optional,

VALlDATI22O CODE HHZQ2BREEO
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On May 9, the union and the employer agreed ta postpone until May 29, 1996 the

implementation of arbitrator Foisy's award and to postpone until June 3 the date on

iwhich they acquired the right to strike or to a lock-out, A few proposals concerning

)working conditions were exchanged but declared unacceptable by the two parties, On

June 3, 1996, the employer declared a lock-out, The 11 typographers wha had not been

given their jobs back since May 17, 1993 lost them all over again.

On October 4, 1996, the employer suggested that talks be resumed in the presence

of a conciliator but there was no follow-up. The lock-out was therefore still in effect in

the fall of 1999,

Two grievances were fi!ed an behalf of the union and each of the 1 1 employees,

the first on May 8, 1996, when the 1993-1996collective agreement was still in effect. lt

contested the emplayer's refusal to submit its best final offers in response to those the

union made on April 30, 1996, The arbitrator was asked to declare that iuticle 2(b) and

appendices B-t and C-1 of the collective agreement reached after Mtre, Leboeut s

arbitral award were void and without effect against the union and the complainants, and

that only appendices B and C were applicable, Arbitrator Sylvestre dismissed this

grievance because h'e could not, as arbitrator, review or invalidate the award made on

August 18, 1994 by arbitrator Leboeuf, which stood in lieu of a collective agreement.

Arbitrator Leboeuf had accepted the employer's best final offers, which took from the

typographers the rights conferred on them in the agreements signed in 1982 and 1987, No

motion for a review of the award had been filed with the Superior Court, which alone had

the jurisdiction to cancel it,

The second grievance was filed on June 4, 1996, the day after the lock-out. lt read

as

follows,'emarmacooe=SSZ~2aRERD

j
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JTranslsiion]

Local 145 of the Communicatlans& Energy and Paper&vorkcrs Ue workers linion of Canada CZp
Lacsl 145) and eac o e signad h f th 11 signatories mentioned below are contesting the decision
of Thc Cazett» (s dhdsion of Southam Inc.) to;

refuse or omit to consent ta thc process of exchanging chest Anal offers", as
required by a natfcc from the union and the 11 compiainauts on April 30, 1996I

decree s lock-out ss of Zone 3, 1996 with, as s result, an Interruption of earnings
h ll I luau!sand the suspension of otherbeuefitsprovided for under

2the collective labour agreement and the triparhte agreements of November I,
1982 and March S, 1987;

refuse ta ms n s n c on iI tain thc conditions In force before tbc Jock-out tvas declared, that
Ideis, the paid presence at tvork af the complainants, despite the provisions of art c e

27 ot'hc eoilcctlvo agro»mont and despite the guarantee to maintain thc standard
of Jiving provided for in thc tripartite sgrcemont concluded on ar around March
6& 1987.

The prcscn g cv n eTh t rlcvance Is filed under the collective labaur sgrcemcnt and «ach of tbe
S 987.tripartite agreements signed on ar about Navembcr12, 1982 and March, 1

I%» ask the arbitrator to declare and ardcr the fallowing:

1- To order the employer to sub&nit to the process of exchanging best final offers
and to send lfs 4latcst find offers" to fhc unJon and tha 11complslnants
without dclsyl

To declare thc tripartite agreements reached an or abaut Navcmbcr 12, 19S2
and March 3& 19S7 Jn full force, snd to oblige thc employer to respect them;

3- Ta order the emplaycr to continue to psy each complainant the salary sod
other benefits resulting from thc colic«tive labour agreement snd thc
tripart Jtc sgreemeots of November 1982 and March 1987;

4- Ta order thc reimbursement af any salary or other benefit lost foilo~vlng ar
as a result of the lock-out, rvitb intcrestI

5- Ta make sny other order necessary ta preserve thc parties'ights",

snd, in thc Interim:

~VACiDATING CODE BBZO&BRERO
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6- To order thc cmploycr to maintain, until thefinal decision fs rendered, Ihc
cn«ditions th«t cxistcd prier ta the lock-outl

7- To make any other order accessary to safeguard thc parties'ights,

Arbitrator Sylvestre allowed this grievance on February 5 1998,

~Ther bitral nWSrd

The arbitrator accepted the proposals made by the union and the 11 employees

according to which the two agreements signed in 1982 and 1987 had survived the

expiration of the oolfective agreement in 1996 and the declaration of a look-out, The

essential elements of his decision are found at pages 110and 113 of the award;

Itis cfear that tvhen they signed thc 1982 «nd 1987 «grccmcats and «ppcndcd them tn
thc collective agrccmcnts concluded at thc time„ the parties intcndcd tham to conti«ac
until 20l7, The employer ond the unton could not have expressed more clearly their
intention ta npan the door to the typagr«phers as sign«torfas «ud interested p«rtfcs
&rhcn they declared, fn November 2982, In thc Introduction, th«t tha agreement was
between «Thc Gazette", thc "'Syndic«t tiusbkcais de I'imprimcrla ct dcs
communications, lac«l 145" a«d "Ihc cmpfoycrs" employees, tofallhtg 200, whose
numcs are listed lu un «appendix to this document". They stlpulutcd, in «rticlc1 „ that
Ihc agrccmcnt would remain in farce««Ill «if thc cmployccs mcntlo«cd had left their
j b d that onc of thc parties could rnfse thc subjects of thc agrccmc«t during

f thcf t c atlatians to rc«csr a collective «grccmant, Onc of'thc subjects o c
ngrccmcnt, tha guar«ntcc given by thc employer that thc employees Idcntiffc tvoui d ld
bcg pratcctcd ngi~dnst thc Insf af their regular I'uil-If«so lairs fn Ihc can~pa«i«It roam
d it th I trad«etio« af ncsv technology, appeared in article f11. 1« addition& lt «ms

rc «Ia'grccd at thc time that thc «grec«tent svould come Inta force only once Ihc ngrccmcu
d d t th collucthe agreements und concluded bettvecn the employer and thc

union had terminated, bccn rcmavcd, bccn c««celled, or had lapsed, I.ast y, cac oI a b
the 200 Iypographcrs signed tho agrcemcnt, aftcstlng ta thc fact that they ha rc«d
and understood the text,4«ud especially that my job will terminate at thc date given
below (...aud that,, ) I«grec fo bc bound by fhc terms snd conditions of this
agreement as a party to fhc presents, the whole fn wffncss whereof 1havc signed
below", At thc same dntc, the union and the employer agreed fo rcpraduce the
agrccmcnt as an infcgral part af thc collcciivc agreement fhcy «vere sfgning «wfthouf
that fact affcctfng!Is civil effects outside fbe collective «gree«sent". They declared that
It was "tl&cir Intention that the said agrccmc«t re«tain In full force, subject to thc
terms and conditions therein, notwithstanding thc explratlou of the collective

l

agreement". Given such clem'exts, it would be ta deny fbe evidence ta conclude that

I
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the agreement involved only thc hvo parties mentioned in the Labour Code, thc

e&»player nnd the union.

Five years later, in 1987, the s«&ne three parties slgncd another agre»ment of

thc s»mc sort. They reafllr&ncd the guar«nice of job security until the agc of 65 for thc

132 typogr«phcrs still on thc job «nd added an escalator clause as weil «s a clause

creating «mechanism for rene&ving thc colic»tive agreements and settling disputes.

6» this last paint, they would exchange best tin«i offers and, should they fail to «grec,

submit the m«t ter to an «rbltrator of their choice who, «ftcr cxamlnatlan, would

select one of the t&va best llnal affcrs and reject the other. The decision would bc final

nnd bl»ding»nd would became an intcgr»l part of thc collective agrccmcnt. Thc

parties ntsa «ppcndcd this «Sr«»ment to thc collective «grcemcnt with thc same

introductory remark that thc fact that ihe agreement was «ppendcd to the collcctivc

agre»ment would nat affect "its civil effects outside the collective agreement".

The situation in this case is very unusual, but the parties wanted it that w«y

to ensure thc conti»dad cxlstcncc until 2017 of the commitments made by the

employer i» 1982 and 19SV, They have to guard against all the situations that can

threaten job security, including the termination of a collecdv» agrccmcnt. In the case
before us, the collective agreement exptred an April 30, 1996 and its effects ended the
following June 6 tvhen a lock-out was declared. In the judgment of the undersigned,
the tripat1ite»grcements thon came into effect. A»cordi&&g to «riiclc I, each of the
1982 and 1987 «grccmcn'ts tvas to come "into force only ance the jab sccut ity
«grccmcnt proceeded for in thc collective &tgrccment between the e&»player and the
«bove-mentioned union, or subsequent collective»greements& ended ...",Tho
arbitrator again points aut that, unlike thc casa in La Compagnie P&tyiet Ltde&

hf»Gavfn Toost&naster Ltd., Hdn&on&f or CAIpfAifr, where thc employer had reached
spcciiic»lprccmcnts with indlvlduals, these twa agre»ments werc signed by three
p»rtles, Including thc 11 comptainants, Mtrc. Bcauiicu rcl'errcd to the incongruous
nature of thc results if the position of thc union aud thc 11 complainants was to win

the day. Bctwccn tvham& he asked& would the best final offers bc exchanged, and ta
wh«t endy To have a collective agreement signed by each of the 11 complainants as

well as the union and the emptoycry He qu»Hftcd the situation as nonsensicaL The
undersigned &»»st »d&ntt th»t thc effect of these proceedings is unusual but paints n»t

that it is wh»t thc p»rtics &vantcd, The union»nd the employer»re«ted acqulrcd
&'ights for the typographcrs, including job security until the «gc of 66 nnd a regular
zal«ry ad jutted to tlte cost of living. Nothing ln law prohibits such a solution. In tbc

I
final «»«lysis& the parties «ctcd as they did in this case to protect acquired rights.
Lastly, the arbitr«tar accepts this concluslaa and, as Mr. N»K«y pointed out in his
letter af April 17, 1992, quoting a financial columnist ln The Go»etta, tEnglish in the

original) &7'st fs the bedrock on»&hich good labour relations or any other kin&i of
hun&on relations are built... Once a deal is &no&le, you stick to it, Other& vise, your &cord is
worth nothing".

VAL1DATIHG CODE "BBZQ29RERO I



48

r"5PP 09-007384-985
50049-007415-987

For all these reasons, the arbitrator allowed the grievance and ordered the

employer to submit to the process o exc angih f exchanging best final offers. He declared that the

employer had to respect t e triparti e gh 't'te agreements signed in 1982 and 1987, which were

still in force snd ordered the employer to pay each of the complainants the salary and

other benefits deriving from the agreements, includ'ng y ryi an sala orbenefit lost as a

result of the lock-out.

The appellants acknowledged that the last conclusion ordering that the conditions

prevailing prior to t e awar e ma'nh d b maintained until the final award was handed down was

rendered inadvertently since it had been proposed In case the arbitrator was asked to

make an interim order before his fina award, which did not.happen, This conclusion

must therefore be ignored.

i

The Sunenor Court decision

The judge of the Superior Court concluded that the arbitrator had made an error in

qualifying the tripartite agreements as "civil contracts" that existed independently of the

collective agreement, She pointed out that the Supreme Court had affirmed'on several

occasions that the collective nature of labour relations overrides, for all practical

purposes the individual rights of the employees governed by a collective agreement, TheI

collective agreement deals with the same working conditions as the agreement. The latter

cannot, then, be interpreted as a suppletive legal writing.

The arbitrator exceeded his jurisdiction in concluding that independent civil

agreements existed that would produce effects atter the 1993-19M collective agreement

expired and would reinstate the optional final offers mechanism abolished by that

collective a~~reernent. Article XI of the 1987 agreement stated in addition that the

agreement would no longer be in force once one of the parties had exercised its right to

/'
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strike or to a lock-out, It could not, then, come into force or produce effects aAer the

lock-out.

According to the judge, the individual agreements were signed by the

typograpliers in case e un'onJi 'he union was decertified, As long as the union remained the

employees'epresentative, the agreements appended to the collective agreement were

subject to the collective bargaining process, She was of the opinion that, even if one of
the provisions of the agreements stated the opposite, the union and the employer could

raise the subjects contemp! ated by the agreements. Moreover, the 1982 agreement was

the subject of negotiations in 1987 and neither the union nor the employees objected.

The introductory, clause in the collective agreements stating that the agreement

was part of the collective agreement "without that fact aO'ecting!ts civil effects outside

the collective agreement and that it remained in force despite the expiration of the

collective agreement" served only to protect the employees against any future

decertification of the'union and to avoid having to renegotiate the agreements every time

the collective agreement was renewed. These agreements remained in force but only

produced civil effects if the union ceased to exist or ceased to be the certified bargaining

agent.

The judge added that the parties had expressly provided for the possibility of a

strike or a lock-out in articles X and XI ot'the 1987 agreement, and in article 2(b) of the

collective agreement as of 1987. They therefore wanted to set up the same system for

renewing the agre'ement as was used in renewing the collective agreement. Moreover, the

lock-out was an essential mechanism of the system governing labour relations, Only an

express provision could have limited the employer's right to declare a lock»out.

VALiDATING CODE ~BB~Z29RER~O
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The arbitrator therefore committed an error ofjurisdiction when he concluded that

autonomous agreements exisisted that would survive the collective agreement and the lock-

out, On J'une 4, when the grievance was filed, there wss no longer any collective

agreement to give an arbitrator jurisdiction. Moreover, the judge was of the opinion that

the arbitrator's conclusions were patently unreasonable.

Grounds for anneal

!Essentially, it is a matter of determining the nature and scope of the tripartite

agreements of 1982 and 1987 in order to decide whether they could still produce effects

alter the lock-out of June 3, 1996. Underlying this question is the issue of whether the

arbitrator had the original jurisdiction to dispose of the grievance of June 4, 1996,

~Anal ala

l. Arbitrator's orIainal Lurisdtction

The arbitrator had to decide whether, despite the lock-out, the 1982 and 1987
)tripartite agreements could produce their effects independently of article 2(b) and

Appendix C-I of the last collective agreement, to which, moreover, the tripartite

agreements had been appended.

Before both the adjudicator and the Superior Court, the union and the 11

employees consistently argued, as their main ground, that the declaration of a lock-out by

the employer on June 3, 1996 did not suspend the application of appendices B and C,

which reproduced the texts of the 1982 and 1987 tripartite agreements. The latter

remained in iuil I'ores when Ilic collective labour agi cement expired, and the grievance

filed by the union and the I I employees could be allowed on that basis,

g8
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Subsidiarily, t e union an'd'1, h
'

and ihe 11 employees argued before the arbitrator that,

even if he could not rely on texts that resembled a labour agreement to a!low the

grievance, he cou in, erpre ald
'

t nd apply the tripartite agreements as civil agreements

independent of any collective labour agreement, Wk«tever the source of the right

invol-ed the conclusions the arbitrator reached should be the same,
I

The employer never recognized the arbitrator's jurisdiction other than as an

adjudicator within the meaning of the Labour Code, named in accordance with the 1993.

1995 collective agreement. It formally restated the bases of the arbitrator s junsdiction «1

the hearing before him and opposed the presence of the 11 employees as parties that

could intervene personally in arbitration proceedings before an arbitrator,

The grievance, as stated, was submitted under the collective labour agreement anil

the tripartite agreemen s ma ih t 't"te greements made in 1982 and 1987. These agreements contained the

following grievance procedure;

iTraoshnioai

IX - GRIEVANCE PROCEDURE

ln case ol' disagrccutcut aver thc interpretation, application and/or altegcd vtotatiou
of this agreement, the matter witt be dccuicd a gricvaacc aud settled in the manner
provided for in thc grievance and arbitration proccdurcs of thc coHcctivccasrccmput
bctrvccn Ihc Company and thc Union ia farce at thc time thc cricvaocc is A(cd. The
parties achnotvlcdgc that the arbitrator's award will bc final aad binding.

Should the Union cease to exist or ao longer bc thc certified bargaining agent, on

cmptoycc named in Appendix ii may have recourse to the grievance procedure
provided for in thc Qudbcc Labour Ca(le,
(catphusis added)

Access to the grievance procedure to settle any disagreement resulting from the

provisions of the agreements seems, from the text, to require that a collective agreement

~VAUD AT!NO CODE BBZ~2BRERD
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be in force. Consequently, the employer argues that the arbitrator had necessarily to base

his decision on a collective agreement that was still in force and producing its effects.

However, on June d, the collective labour relations of the parties were in what is

described as a legislative vacuum and the union could no longer'contest the situation

through a grievance because there was no longer any grievance procedure.

The arbitrator therefore overstepped his powers when he sat as an adjudicator, and

the intervention of the Superior Court was justified,

In her decision, the judge of the Superior Court mentions that the arbitrator "could

only hear of and dispose of grievances" and that he had never been named a consensual

arbitrator and that "sin'ce the agreements did not include any arbitration clause, it must be

concluded that the arbitrator took on a dispute that he described as.civil, for which he did

not have jurisdiction",

However, she failed to consider the following facts;

(I) The grievance of June d, 1996 stated that,

[Translation]

Tbc proscnt grievance is tiled under the collective labour agrcemcnt and oach of the
tripartltc agrocmonts concluded oa or about Novombcr 12, 1982 and March 5, 1987.

(2) The 1982 and 1987 tripartite agreements stipulated in the clause on grievance
!

procedures that:

[Translation]
In case of a disagreement over thc lnfcrprctation, application and/or alleged vlolatloa
or this agrcomont„ tho rnatter will ho deemed a artovancc and settled ln tho mnmior
provided for fn the srtovnnce and nrbltratlon nroccdores of the coltccilvc aarcament,
{emphasis added)

!
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(3) Arbitrator Sylvestre was named by mutual consent to settle the parties'rievances.

The speci c grievance proce e'll '
rocedure cantained in each of the tripartite agreements of',

1982 and 1987 constitutes, in my opinion, a perfect arbitratian clause obliging the parties

ta carry aut the agreements under the system of general law. The grievance procedure

provided forint eco e iv ad f 'h ll ctive agreement and to which the arbitration clause refers only

Iserves as a procedural framework for applying the arbitration clause,

An examination of all the provisions of the agreements clearly shows that the

parties wante t e proce ur provid th c dure provided for in the collective labour agreement to be used to

force the execution of the commitments mutually cantracted by the three parties under

the agreements, Although the clause on this pracedure refers to "the collective agreement

in force at the time of the grievance", the clause as a whole implies that the last collective

agreement in force is being referred to since it is only once the collective agreement has

expired that the agreements come into farce in keeping with the parties'ishes, In fact,

clause II of the 1987 agreement expressly stipulates that:

iTzanstation]
ll - APPLlCATION - This agrccmcut applies to all the cmployccs of the Composing
Boom (and those transfcrr«d to thc ShtpptngS«partnscnt) as at March 5„1987tvho
signed tbe agre«mont and svbo had signed the prcvlous agr«cmcnt (Job sccuriiy-
Tcchnaioglcal changes) and svbosc names appear in Appendix ii attached to tbcsc
prcscnts. These «mptoyccs are covered by the present agrccmcnt only if they remain
sncmbcrs ln good standing of thc Union. The agre«mont svlll apply to transferred
cmptoyccs only when such cmployccs work ln the Composing Room.

The present agreement will come Into force only once tbc collective labour agrcemcnt
between the above-tnentloncd Employer and Union or a subsequent coll««tive
agrccrncnt tcrminatcs, is removed, is canccllcd, or lapses or bccorncs inapplicahlc for
any other reason.

The employer was wrang, relying on the second paragraph of clause IX on

grievance procedures, to canclude that a consensual arbitrator could only be named ance
Ithe union had ceased to exist or was no longer the certified bargaining agent,
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1

Arbitrator Sylvestre seems to have taken on this very role of consensual arbitrator

since, in essence, the award notes that the 1982 and 1987 agreements went into effect as

autonomous civil agreements with the lock-out of June 3, 1996,

Ne must ask ourselves, however, whether the arbitrator exceeded his jurisdiction

in concluding (1) that autonomous civil «grcements could exist alongside the collective

system provided for in the Labour Cade, (2) that these agreements survived the award by

arbitrator Lebaeuf and (3) that they continued to produce effects despite the lock-out,

The employer invoked these grounds in a motion far judicial review «nd the

appellants did nat oppose this method of procedure, However, the Superior Court's

power of review, provided for in article 846 C.C,P., is not available against the award of

a purely consensual arbitrator, as our Court decided in Tiiyassx silas,, une divisioir de

Ai/as Turner inc. v. Savard'nd as now expressed in article 947 C,C,P,

This article states that an applicatian for cancellation [s the an[y recourse possible

against an award made under an arbitration clause. Cancellation is obtained by motion to

the court or by opposition to a motion for homalogation, The court to which the

application is made cannot enquire into the merits of the dispute (articles 946.2 and 947,2

I

1 [1985) C.A. 556,'ee iMg/e Iniereiunicipssie de I'eav Tracy v, Construction ivkridien inc, [1996]
R.J.Q. 1236 (S.C.);scc Dcnis Fcrhud, "Chron[ques, Lc rccours cn &vocation csi-il rcccv«btc pour
conir6icr ia 188«i 86 d'unc scutcncc d'un srbitre conscnsuei7" (1968) 46 R. du 8. 278-281,'.
M«rquis, "Lu comp6tcocc «rb[tr«lc; unc placo su soici! ou i[ l'ombre du pouvoir Judic[airc", (1990)
21 R.I3,U,S, 305, 327,
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C.C.P.),It can only cancel or set aside the award if it is established under article 946,4

C,C.P, that;

(I) orc ai'thc parties ass not quaffffcd to cntcr into the «rbftr«tfon «grccm«nt;

(2) the srbitr«tlon «gs'cement b inv«lid under the fsw elected by th» parties or, F«flfng

Bny indi««t ion in th«t reg«rd, under the f«Bvs of Qu4bcc;

(3) thc party ag«inst &vham thc mv«rdis invoiced n'«s not given proper notice al'he
«ppointmcnt of «n «rbltr«tor or af thc «rbitr«lion proceedings or sv«s otherwfsc
uBI«bfc to present his c«sc;

(4) the «svard dc«is svftb «dfspIBtc not contempt«ted by or nat f«fffng Bvfthfn thc terms
of the «rbltr«tian agre»ment, ac lt contains dcclsfons on matters beyond the scape of
the «grccmcntf ar

(8) tbc mode of «ppolntment of «rbltr«tors or thc «ppffcsbfc «rbftr«tiaa pracedure
sv«s nat observed.

fIawcvcr, in the case of subp«r«graph 4 of the first paragraph, tbe only provision not
homalog«tcd fs the irrcguhr provision dcscs'ibad fn that paragraph, lf'it can be
diss«el«lcd from the Best.

This point was not argued by the parties. However, since the grounds raised in the

motion for judicial review do not differ essentially from those that could have been

invoked under article 946.4 to apply for cancellation of the arbitration award, they should

be studied,

I

In Fav/gao'on Sonamar inc. v. $(eamshfps Lfr/,'onthier J., then of the Superior

Court, mentioned that the restrictive provisions of the Code ofClv//Procedure in the

chapter on arbitration awards are similar to the criteria set by the Supreme Court in

Blarichard v, Confro/Data Canada Ltd,'or substantiating a decision by an

administrative tribunal protected by a privative clause on judicial review, Referring to the

2 [f987] R.J,Q, 1347 (S.C.).
3 (f 984l 2 S.C,R. 476.

I

I
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decision he handed down in J, 8 Dupitls Ltd. v, Rdsidence Jean de /a Lande inc.,'e
reafHrmed that it should be possible to invoke only those errors invoiving nullity, that is,

errors on points of fact or law affecting jurisdiction, or errors on points of public order,

including rules of natural justice,

The employer's allegations with respect to the errors made by the arbitrator must

be examined within these parameters.

2,. L)id the arbitrator err in internretina the nature, the scope or the effects of the
~tri artite agreements of 1982 and 1987'l

The grievance was filed in order to determine whether the clauses on full-time

employment with full salary, as well as the compulsory collective agreement renewal

process used to ensure that the guarantees of job security given in prior agreements and

collective agreements were maintained, acquired all their e(Yect when the collective

agreement expired on June 3, 1996, without there being any need to take into account the

arbitral award Mtre, Leboeuf made in 1994, which ended the compulsory collective

agreement renewal process,

This renewal process was part of the 1987 tripartite agreement that was added to

the 198Z agreement guaranteeing job security. The employer promised to guarantee each

typographer a full-time position with full salary until the last typographer had reached the

age of 65, in return for the right to introduce technological changes, In 1987, the parties

and the employees concerned added two important chapters to the first agreeinent; salary

indexation and the procedure for renewing the collective agreement, The parties and the

employees signed clause XI, which stated that if they could not agree on the renewal of

4 J,H 81 500(S.C.),
5 Sce also Lxploltatton niintdre 8-Pri-Gr tire, v, Ressoerces Z(ang d 'Or (1988J R.D,J. 102 (S.C,);

JJeaudry v, 757444 t"anodaino., J H. 90-1257 (S C,); 4etsare Products 7td v, Funirear Fashions
Inc., J.H. 88-1394 (S,C,); D/ Stejano v, t enscraJters inc. [1994]R.J,Q, 1618 (S.C.).
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the collective agreement, they must request an exchange of best final offers and, if no

agreement could be reached, submit the matter to an arbitrator whose decision would be

final and binding. In this way, they wanted to confirm the right to strike and to a lock-out

while imposing a limit on the duration of'those measures in the form of obligatory

recourse to arbitration.

To ensure the permanence of the guarantees given the employees, the parties

agreed not to raise the objects of the agreements during future negotiations'but to keep

them in force until the last employees concerned had reached the age of 65, These

agreements, in keeping with the wishes of the parties, were integrated inta the collective

agreements, including that of 1993-1996,along with the introductory clause stating that

the civil effects of the agreements would be preserved but would only come into effect

outside the collective agreements.

The state of the law on the duration of collective agreements and the working

conditions that they could cover is clearly established, Our Court, in Par ent v, The

Gazette and Jottrttal de Montrdal, divtsiott do groupe Qndbdcor irIo, v, Bameii g,

recognized the validity of tripartite agreements incorporated into co)lective agreements,

whose duration extends beyond the duration of the collective agreement itself. The

Labour Code was actus)ly amended in 1994'o allow collective agreements to run for

more than three years.

The survival of certain obligations and working conditions established by

collective agreement was also recognized, The Supreme Court„ in Caitttaw v, Paccar.oj

Canada Ltd., recalled that the obligation to bargain collectively In good faith could not

6 it99tl R.L 625 (C.A.),
7 [l 996) R.D,J, 519 (C,A.).
8 S,Q. l 994, 0, 6,
9 [1989)2 S.C.R. 983.
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be limited to cases where the collective agreement was still in 0 . p'ryf rce. The ex i ofthe

collective agreement does not affect this obligation and, as lang as this obligation

remained then the tripartite relationship of'union, employer and employee brought about

10
by the Labour Code displaced commar1 law concepts.

In Bradbnrn v, Jf'entworth Arms Hotel,'he Supreme Court upheld the validity of

a clause that stated that the working conditions would continue to apply until a new

collective agreement was signe,t signed, The cantested clause in that case was not sufficient,

however„ to overru e t e rig o s
'

th 't to strike and to a lock-out recognized by Ontario's labour

laws.

Quebec's Labour'ode alsa makes it possible ta maintain certain working

conditions after a collective agreement has expired and even during a strike or lock-out,

l2ln Consalla'aied Ba(inn'st v, Syndieat italioiial des pales el papters de Pari Alfred, the

union asked that certain employees who belonged to the bargaining unit on strike be

returned to work and paid accordingly, Lebel J, recognized the validity of a clause in the

collective agreelnent that maintained the working conditions and salary of security guards

during a legal strike. Not only did the arbitrators have the jurisdiction to decide this point

during the post-collective agreement period, but, in addition, the agreement was lawful,

The 1987 agreement, which, essentially, reiterates that of 1982, contains a number

of clauses that provide for the survival of the working conditions when a collective

agreement expires. To clause II, quoted above, was added:

10 Ibid, La Forest J., at 1007-1008.

l
11 [19791 1 S.C,R, 846.
12 i1987) R.J.Q. 520 (C.A.),

VAJ.IDATNG CODE BBZQZBRERO
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iTrnnslnlionl

III. - 0VRATIOFF OF AGIIEEMZÃT This agrccment will remain in force until ail

thc cmt&loyccs eontcTnPtaicdby it have stopped worhtng, as pscvldcd for in Article VI

betoTv, Subject to «rticic» Y and X bctow, na party »vill raise thc objects of this irrcscnl
sgrccmcnt during future negotiations ta ronne a collective agrccmcnt,

XV. -O'OII SECURITY Att thc terms and conditions of "Job security and manpovvcr
surplus" (article ss and letters of understanding rc. I4ottee of surplus rnanpoiver and
Surplus nB»npowcr) cf the 1987-I990,eonccttvc agrccmcnt arc maintained unless a
mutual agrccmcnt is reached bctBvccn thc Company and thc representatives ol'll»

cnlp toyccs.

VI. - LOSS OF PROTECTION This Agreement shall cease to apply to an employee
only in one of thc following cases:

l. death of ihc employee;
2, voluntary resignation of a regular futt-tin»c employee;
3. date stipulated in Appcndtx ii I'r caelt rmploycc, regardless of the status of such
cmpioycc in fhc Company after that date;
4. Anal disnTi»sal by the company. Dismiss«i shall only bc the result of a serious
of'i'ence nnd, if a grievance i» filed, thc disrnts»«t must bc upheld in arbitration, This
interpretation of thc term Anal disrni»»ai shalt hc ehangcd only by mutual agrccmcnt
(o amend ihc cotlccth c agreement.

i VII, - RIGHT TO FOLLOW This AgrccBncnt wilt rcrnain in force despite any change
in ow'ner of Thc Gaacttc (even if the corporate name »vere to change), Therefore, this
Agrccrncnt shall bind any purchaser, successor or assignee oF the Company,

Moreover, the reproduction of these cfattses in the collective agreements was

preceded by nn introductory text stating that the agreements were part of the collective

agreement without'hat fact affecting their civil eFects outside the agreement and that il

was the intention of the parties that they remain in full force, subject to the terms and

conditions therein, notwithstanding the expiry of the collective agreement,

I
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These various provisions create vested rights collectively that must survive the

expiration of the collective agreement, The arbitrator rightly pointed out, in my view, that

the present situation is different from those examined in la Compayiie Paquet 1ide v,

Syndi car cacholique des empioyds de magasins de 0sdbec 1nc., McGavin 1onsitnasierls

Lid v, Ainscough," Hdmond v, Coopdraiive federde du Qudbec," Caiwcrw v. Paccar of

Canada I.rd,, 'nd Maribro Inc, v, I.'union des emp/oyes(des) de service„)ocal 298,
'herethe employer reached agreements with individuals. These decisions dealt with the

rejection of common law or private civil law only insofar as it related to individual

employment contracts.'s

In the case at bar, the two agreements were signed by three parties, the employer,
I

the union and the 11 complainants, As the arbitrator pointed out, the effect of these

employer created vested rights for the typographers, including the right to job security

until the age of 65, a salary adjusted to the cost of living and a coinpulsory arbitration

mechanism, Nothing in the law precludes such a solution,

It does not seem to me that the principle of the union's monopoly of

representation is at issue in this case, since the three parties-employees, union and

employer-ail signed the two agreements. Moreover, these same agreements state that the

employees are covered only insofar as they remain union members, In Bradb»rn, cited

above, Estey I, recognized the primacy ofcollective agreements over individual working

conditions, He add'ed, however, that where not barred by statute the parties of course can,

by unambiguous language, bring about results which others might consider to be

13 (1959i S.C,R, 206,
14 [1976j 1 S,C,R, 718, I

15 [1989j2 S.C,R. 962.
16 Supra note 9,
17 (1992]R,I,Q. 572 (C,A,),
18 See La Forest J. tn Cating v, Pacear of Canada Ltd„siipra note 9, at 1006,

L"
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improvident, n rtyco, e upr m,"I D th Supreme Court confirmed the decision of the arbitrator who

declared he had jurisdictian since the advantages granted under the former collective

agreement canstituted vested rights the exercise of which could be requested aAer the end

of thc collective agreement. La Forest J. wrote:

In lhc cnd, I agrcc svirh the arbitrator's lrnd tng ro the cxrcnr that ncttrcrncnr bcncfits
can (depending on ihc n ordina of tt)c collective agrccrncnt) vest in a corrective sense
I h b f'I of retired norkcrs, and any reduction ln those bcncflrs svould bc

~

' a crsonalgrtcvabtc at thc instance of lhc union. Whether this vcsltntf also crcalca a p
right uclionablc by tndivldual rcllrccs ls a question that need not bc decided ln this

Therefore, it is incorr ect ta affirm categorically, as does the efnplOee, that only

the collective agreement can govern the working conditions of unionized employees,

especially if the parties 'expressly saw to it that these world ng conditions wauld come into

effect as independent civil agreements, should the collective agreement be cancelled,

lapse or become i»applicable.

The question that arises now is whether the arbitratar erred in deciding that the

working conditiorrs contained in the 1982 and 19g7 agreements would continue in force

despite arbitrator Leboeuf's award and thc lock-out.

The arbitrator decided that, despite the express provisions of arbitrator Leboeuf's

award, which gave risc to the 1993-1996collective agreement, lhe compulsory collective

agreement renewai process and the right to a salary adjusted to the cost of livi»g

remained in force after the lock-put of'une 3, 1996, Arbitrator Leboeuf, as we have scen,

suppressed the obligatory mechanism provided for renewing collective agreements and

reformulated as a result article 2(b) of the caltective agreement and clause Xi of the l 9117

agrcemcnt to replace the compulsory rnechanisrn with sn optional one and the usual

19 Supro note 7, at 858,
20 i1993]2 S,C.R, 230.

r
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procedure for renewing any collective agreement, The cntployees did not sign appendices

B-l and C-l, which rept'oduced the amendments arbitrator Leboeufbrought to the 1982

and 1987 agreements.

The judge af the Superior Court concluded that the arbitrator had committed a

patently unreasonable error by ignoring appendices B-I and C-l, which substantially

changed the 1982 and 1987 agreements. The awnrd by arbitrator Lebaeuf did nat leave

any room for interpretation with respect to the removal or repeal of clauses that were

incompatible with appendices 3 and C, The introductory texts of appendices 8-1 and C-I

clearly stated

that.'Trsnslationl

This ngreenient, es well ns the present amendment, will he considered the only legal
text replacing any preceding agreement(s) concluded on these points.

She accepted the employer's argument that it was obvious that a renewal

procedure set out in a cal!ective agreement must necessarily survive the collective

!
agreement's expiration and constitute a source of vested rights, lt was not up to the

arbitrator to change the award by arbitrator Leboeuf and reinstate the former renewal

mechanism of best final offers he had removed. In doing so, the arbitrator exceeded his

jurisdiction and rendered a patently unreasonable award,

The appellants claim that arbitrator Sylvestre's award did nat contain any errors.

The texts submitted to him show that the 1982 and 1987 agreements contained in

appendices 13 and C reproduced in the 1993-1996collective agreement had a clearly

stated duration: they were ta apply until 2017, whereas appendices B-l and C-I resulting

fram Leboeuf's arbitral award were valid only for the duration of the collective

agreement, Arbitrator Syivestre made a distinction between the 1993-1996collective

agreement, which remained in effect until the exercise of the right to strike or to a lock-

II

!

!
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oct ~and the l pgy tripartite agreement which cams~intoeEect when rhe collective

agreement became inapplicable, far instance during a lock-out,

The tliree parties ta the agreements expressly stated that the working conditions

set aut in the agreements and reproduced in the callective agreements were to remain in

force until all the employees contemplated by the agreements had stopped work, as long

as they were still union members in good standing. The parties agreed not to raise any of

the objects of the agreements during future negotiatians. The 1982 and 1987 agreements

were reproduced in full in the 1993-1996collective agreement, with their intraductary

text specifying that the conditions in them remained in full force notwithstanding the

expiration of the collective agreement.

These agreements are not individual work contracts, They are tripartite contracts

that exist only through the will of the signatories even if their incorporation into the

collective agreement may have extended their efi'acts ta an employee who had nat signed

them," These agreements dea! with vested rights, collecttvely speaking„and cannot be

changed by the unian and the employer without the cansent of the employees. Otherwise,

the duration of the agreements desired by all the parties would be repudiated and the

emplayees would then have signed a faol's agreement.

In my view, the arbitrator did not commit an error in concluding that, as

arbitrator, he had to respect the award by Lebaeuf for the duration af the collective

agreement, which is why he dismissed thc grievance of May 8, l 996 but that when thc
rcoliectrvs agreement expired, he conld ssknowledge ths ihll etfect of the working ~

conditions coriiainadin the tripartite agree~ments. hen they signed those agreements,

2 i Scc 77le Gaze(fe v, Parenf, strprn note 2.
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6$

293

500-09-007384 985 ~ 30-
500-09-007415-987

which they appended to the collective agre'ements, the parties intended to make job

security, the guaranteed salary, the agreement not to renegotiate and the renewal process

for the collective agreement last until 2017, It was to ensure these guarantees and

protective measures that they created the specific mechanism found in the agreements

which were to survive all the collective agreements negotiated every three years, and that

they provided for a consensual arbitration process to settle any disagreement on the

interpretation, application or violation of these agreements.

/

In interpreting the texts submitted to him, the arbitrator was justified in

concluding that the obligatory process for renewing the collective agreement provided for

in article XI of the 1 987 agreement had not been terminated by arbitrator Leboeuf s

award, and that the employer failed to meet its obligations when it did not respond to the

union's request, on April 30, 1996, that it submit its best final offers.

However, article XI of the 1987 agreement recognizes the employer's right to declare a

Jock-out. The ap pel)ants did not contest this fact before the arbitrator, They requested that

this right be accompanied by the obligatory procedure for renewing the collective

agreement provided for in article XI and that during the lock-out„ the employer continue

to pay the sa!aries and other fringe benefits, arguing that the COLA clause guaranteed

them a certain standard of Jiving, even during a lock-out„

In granting 'this last part of the appellant "s request and ordering the employer (1)
to continue paying each of the complalnants the salary and other benefits resulting from

the 1982 and 1987 tripartite agreements and (7) to reimburse any salary or other benefit

lost because of the lock-out, with interest, the arbitrator'ade an error that justified

judicial intervention,

VAIIDATQIQ CQDB BBZQ2BR~EIEQ



6b

500-09-007384.985
500-09&074 t 5-987

By taking it for granted that article XI does not present an obstacle to continued

access to employment and a regular salary adjusted to the cost of living during a lock-out,

the arbitrator gave the provisions of the agreement a meaning they could not reasonably

have,,

Whatever the scope of the clauses on job security, a guaranteed salary adjusted to

the cost of living, the duration of the agreements and their non-renegotiation, they do not

change the content of article XI of the ) 987 agreement, which permits the exercise of the

right to strike and to a lock-out, The usual effect of a lock-out is to suspend the

employer's obligation to pay the employees'alaries and to permit their access to work.

Article XI in no way deprives the employer of this right, which is enshrined in labour

relations.

However, this last article does set a iimtt on the exeroise of the right to a lock-out,

as it provides for a cnmpulsory proccm for renewing the collective agreement through tire

arbitration of tha best final offers. It necessarily ensures that any labour confiict will
f

eventual)y end with the imposition by a third party of a new collective agreement, It may

be that the lock-out was unduly prole need by the employer's refusal to exchange best

ftnal offers as the union asked it to do within the time period provided for on April 30,

arbitt ator to decide.

THEREFORE, I would ALLOW the appeal in part, ORDER the employer to

submit to the process of exchanging best fina! offers within the 30 days following this

decision, QUASH the two or ders on payment and reimbursement of the salaries and

baric ds .'o t bec usc of the lack-out nd %ET F21 the foal to the arbitrator, who evil!

determine whether any damages should be awarded the 11 employees as a result ot'the

empioyer's failure to respect article XI of the 1987 agreement,

VALIDATING CODE = BBZOIB~EBEO g5.
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The whole %7M COSTS in both courts,

(s) Thbrhse Rousseau-Houle J,A.
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This is Exhibit "D"referred to in the

affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011.

A Commissioner foiITaking Affidavits,,-
I
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CANADA
PROVINCE OE QUEBEC

MADAME RITA BLONOIN ET MESSIEURS ERIBERTO

Dl PAOLO, UMEO GOHIL, HORACE HOLLOIItrAY,

PIERRE REBETEZ, MICHAEL THOMSON, JOSEPH
BRAZEAU, ROBERT DAVIES, JEAN-PIERRE MARTIN,

LESL'lE STOCKWELL ET MARC TREMBLAY,

Ci-apres nornmes les Plaignants

-et-

SYNDICAT CANADIEN DES COMMUNICA71ONS, DE
L'ENERGIE ET DU PAPIER, SECTION LOCAl.E 145,
SCEP,

CI-apres nommhe Ie Syndicat,

-et-
C

TI.IE GAZETTE, UNE DIVISION DE SOUTHAM INC,

Ci-apres nomme I'Employeur,

DEVANT'E

ANDRE SYLVESTRE,
Arbttre unIque.

I ME PIERRE GRENIER,
Procureur du Syndrcat

ME JAIVIES K, OUGGAN,
Procureur des PIgnants.

MES DOMINIQUE MONET et
RONALD J. McROBIE,
Procureurs de I'Employeur

SENTENCE ARBITRALE

Rnclrk Sylveure
arbrlrc
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Le 4 goin 1996, le syndicat et chacun des 1l plaignanrs
ont loge cette mesentehte:

"
La Section locale 145 du Syndicat canadien des communica-

tions de i'energie e( du papier (Section locale 145 du SCEP) et
chacun des 11 signataires mentionnhs ci-apres contestent la dA-
cision de The Gazette (une division de Southam Inc.) de:

Refuser ou omettre de consentir au processus d'echange
des "meilleures offres finales", tci que requis par un avis
du syndicat et des 11 plaignants en date du 30 avril

1996I'hcroter

un lock-out h partir du 3 Iuin 1996 avec comme
consequence I'arr8 de rkmunhration des 11 plaignants et
la suspension des autres bhnhfices prbvus a la convention
collective de travail et aux ententes tnpartites des 12 no-
vembre 1982 el 5 mars 1987,'

refuser de maintenir les conditions en vigueur avant le de-
cienchement du lock-out, a savoir la presence remunAree
au travail des piaignants, malgrh les dispositions prevues
5 I'article 27 de la convention collective et malgre la ga-
rantie de maintien du standard de vie prhvu dans!'entente
tripartite conctuo le ou vers Ie 5 mars 'I987,

La prbsente mbsentente est soumise en vertu de la convention
collective de travail et de chacune des ententes tripartites inter-
venues les ou vers les 12 novembre 1982 et 5 mars 1987

Nous demandons I'@mission par I'aibitre des declarations et or-
donnances suivantes;

1- Qrdonner 5 I'empioyeur de se soumettre au processus
1 d'echange des meilleures offres finales et de transmettre,

sans dalai, ses "dernieres offres finales" au syndicat et
aux 11 plaignants;

2- declarer que les ententes trlpartites conclues les ou vers
les 12 novernbre 1982 ct 5 mars 1987 sont plelnement en,
wgueur et obllgent I'employeur a les respecter,

3- ordonner o I'employeur de continuer a verser a chacun
des plaignants le salaire et les autres avantages decoulant
de Ia convention collective de travail et des ententes tn-
partites de novembre 1982 et mars 1987,

4- ordonner le remboursement de tout salaire et tout avan-
tage perdus suite ou en raison du lock-out, Ie lout avec
interkts,

5- rendre toute autre ordonnance de nature 0 sauvegarder
les droits des parties;

et de facon intbrimaire;

6- ordonner a I'ernployeur de maintenir, d'ici la decision finale
a intervenir, Ies conditions prevalant anteneurement A la
declaration de lock-out;/edre syivesv0

arbtlre
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7- rendre toute autre ordonnance de nature a sauvegarder
les droits des parties.

Signa 5 Montreal, le quatre juin 1996,"

I
Lr arbxtre a accueillx ce recours en decxdant, dans une

sentence datee du 5 f6vrxer 1998:

" Pour toutes ces raisons, i'arbitre relette la mesentente loghe le

8 mai 1996 mais il fait droit a celle deposee le 0 Iuin 1996

if ordonne a I'employeur de se sournettre au processus
d'echange des meifleures offres finales et de transmettre
sans dtslat ses demi&res offres finales au syndicat et aux
11

plaignantsI'l

declare que les ententes tripartites conclues les 12 no-
vembre 1982 et 5 mars 1987 sont pleinement en vigucur
et obltgent I'employeur 6 les respecter,

il ordonne a I'employeur de continuer a verser a chacun
des plaignants le salaire et les sutras avantages dbcoulant
des ententes tripartites de novernbre 1982 et mars 1987,

il ordonne le remboursement de tout salaire et tout avan-
tage perdus suite ou en raison du lock-aut, le tout avec
tnterets;

il ordonne a I'employeur de maintenir, d'ici la decision fi-

nale a intervenir, les conditions prevalent anterteurernent a
la declaration du lock-out,

et, enfin, il se reserve juridiction pour trencher taut lilige
qui pourrait survenir dans I'application de ia presente "

I

L'employeur s attaque cette decision et loge une requite
en hevxsion ]udxcxsire devant la cour super&cure, Le 30 octobxe
1998, 1.'honorable bouge Danielle Grenxex a accuexllx ce recours,
declare que lrarbxt re avait excede sa competence en sccueillant
cet:t.e mesentente et casse la dec&sion.

Les plazgnants et le syndicat ont porte ce 1ugement en
sppel Le 15 decembre 1999, la Cour drappel, sous la plume de
1'honorable guge trousseau-Houle et avec le concours des honorsb3es
]uges Forget et Chsmberland, a accuexllx le pourvox:

Andrtr Sylvhalro
arhrtro
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" Pour tous ces rnotifs, je propose done d'accue(ll(r le pourvoi en
parlia, d'ordonner 6 I'empioyeur de se sournettre au processus
d'echange des rneiiteures offres finales, dans les 30 jours du pr(s-
sent arr@t, de casser les deux ordonnances relatives au paiement
et au remboursement du salaire et avantages perdus en raison
du lock-out et de renvoyer 6 I'arbitre afin qu'll dbterrntne, s'l y a
lieu, ies dommages-intbrets qui pourraient etre accordes aux 1t
salaries par suite du non-respect par I'employeur de I'article XI de
I'enfente de I987 "

Le 13 )anvier 2000, 1'honorable 3uge Michel Proulx a rendri
une ordolrriance de siirsis .

"Nous, soussignes, I'un des juges de la Cour d'appal du Quebec,
siegeant dans et pour le distnct de Montreal, ayant exam(nh la

requite de I'(nt(mbe en vertu de I'article 622 1 du Code de la pro-
cedure civile et entendu les representations des parties;

GRDONNONS qu'ii soit sursis a I'echange des moilleures offres
finales lusqu'au 21 lanvier 2000,

GRDQNNONS qu'ii soit sursis a toute procedure ou ddmarche en
mise en application ou en execution de toute convention collec-
hve conciue suite a I'@change des rneilieures offres finales ou de
toute dkcisron rendue par un arbitre suite 6 I'exchange des
meilleures offres finales par les parties qui accueille I'ur(e
desdites meiileures offres finales,

GRDQNNONS qu'l soit sursis 0 toute procedure ou ddmarche en
execut(on de toute d((cis(ort rendue par le mis en cause Andre

I
Sylvestre accordant des dommages-interhts aux appelants Rite
Blond(n et al par suite du non-respect par I'int(mme de I'article XI
de I'entente de 1987,

l et ce, Iusqu'A ce que la Cour supreme du Canada ait rejete la
demande d'autonsation d'en appeler de I'intimee ou jusqu'6 ce
que la Cour supreme du Canada ait rendu lugement sur le fond
de I'appel de I'intimate, scion la prem(Are de ces deux (2) even-
tual(les

LE TOUT, frais 0 suivro. "

L'rbltre a convoquh 1es procureurs impliqucs dans le
dossier, a une rencontre prbparatoire qui s'est deroulhe le 28
tevrier 2000. Me Robert Coth, qui a ete depuis iemplace par Me

Duggan, representazt alors les plaigr)ants. Il a ouvert le debat en
soulignant que cette reunion faisalt suite a l 'ordonnance de la Cour
d'appel retournant le dossier au soussigne avec la consiqne de
determiner, s'l y avait lieu de le faire, le montant des doiiunages-
int6rets a verser aux 11 plargnants en raison du non-respect par
1 'mpt oyeur de 1 'ntente de 1987, L'mployeur avalt abusivement

Andrr( Syivestre
eretlre
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refuse d'echanger les meilleures offres finales pour faire suite

la demande du syndicat, le 30 avril 1996, d'ou la prolongation induc

du lock-out.

Me Grenier a enchaine et soumis qu'en vertu de 1'ordon-

nance de sursis rendue par, 1'honorable 3uge Proulx, 1'arbitre doit
statuer sur la question des dommages mais que sa dbcision deviendra

ex'.cutoire lorsqu 'nterviendra un 3ugement favorable aux plaignants

rendu par la Cour supreme. l,e but de la rencontre prhparatoire
hcait d'etablir sommairement la position des parties et d'identifier
les eventuel. Les ob3ections en droit pr&ssentees par 1'mployeur

eL'es

chapitres de dommage* rhclamCs par le syndicat et les 33. plai-
qnants.

En response, Me McRobie a i"appele que le debat doit porter
sur une question prealable, savoir s'l y a lieu ou non d'accorder
des dommages. Dans un second temps et le ca echeant, preuve doit
etre faite non Beulement des dommages subis par les pl.aignants mais

aussi des efforts qu'l.s ont deployes pour les mitiger et des

resultats qu'ils ont obtenus, Par ailleurs, le seul quantum que le
soussiqnf peuL accorder dhcoule uniquement du manque a gagner
souf fert par les plaignants et caus&s par la privation de leur
salaire et avantages sociaux durant le prolongement du lock-out
qual.ifie d'ndu par 3.a Cour d'appe3.. 3»vant meme d'aborder le
chapit re des dommages, 1'rbitre doiL statuer sur la responsabilite
civile de 1'employeur. Or celui-ci nie avoir caus@ pre3udice aux

plafgnants et au syndicat par son defaut, depuis mai, 1996, de
soumetLre ses mei3.leures offres finales. les dommages ont plutf&t

', ate causes par le syndicar et, plus particulihrement, lorsqu'il a

enterind la sentence de l.'arbitre Leboeuf mettanL fin a la procedure

d'exchange des meilleures offres finales, En outre, au chapitre des
dommages, il incombe au syndicat et aux plaignants d'identif'ier dans

un ecriL. et de fagon sphcifique et detail.lhe les montants rec3ames

et de reconnaltre les revenus que chacun a perqus depuis pres de
quat.re ans pour minimiser ses propres dommages.

Me Grenier a rbplique, en ce qui a trait 6 la precision
des dommages, que le syndicat entend rhclamer& tant pour lui-mt3me

que pour les plaignants, 3.e remboursement de tous les frais et
honoraires encourus pour la defense des dzoits respectifs de ceux-ci
et ce, ma3ores des interQts.

Me Cot@ est intervenu pour. decrire les dommages rLclames

pq„syph les 11 plaignants depuis la perte de leuc emploi, en mai 1996,
8mlvc
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et ce, 0usqu'au 21 1anvier 2000, your de la remrse par l'employeur

de ses meilleures offres finales. Zl a rdentifie quatre chapitres

de reel ama t lens;

le remboursement de Mquivalent du salaire et des autres
I avantages perdus du 3 mai 1996 au 21 fanvier 2000,

ies autres dommages de nature pecuniaire leis le retrait

de somrnes puisees dans les REER, les frais d'inthrhts

pour les emprunts personnels et hypothecaires frais de
protection d'assurance et dhbourses suite a des slnistres
survenus alors que les plwgnants n'etaient plus couverts

par I'assurance-collective,

des dommages moraux faisant appal aux cnleres de trou-

bles, ennuis, inconvenients, stress, anxihte et, plus speci-
fiquement dans le cas de certains plaignants, de dornma-

ges a leur santo physique et psychologique,

des dornrnages exernpiaires fondes sur I'atleinte au droit 6
la dignite, le droit a la securite et le droit a des conditions
de travail proheghes par les articles 1 4 et 46 de Ia Charte
des droits et liberths de la personne, "

Cette reun&on preparatoire s'est close avec 1,'entente que

le syndrcat et les plaignants dhposeraient un expose sommarre de

1eurs rcciamatrons, le 15 mars 2000, et qua 1 'mployeur devrai t.

rcpondre au plus tard le 31 mars par son propre expose rdentrfrant
les moyens de droxt qu'l opposerart a ce qua reclame par les
parties adverses,

Comme ent:nduu, le procureur du syndicat a produrt son

expose sommaire le 15 mars;
I
I

" 1, stat du litige

1 1 Par son jugement du 15 decembre 1999, Ia Cour d'appel a
decide que I'arbitre etait justifie de conclure que ie proces-
sus obligatoire du renouvellement de la convention collec-
tive prbvu 0 I'article XI de I'Entente de 1987 n'avait pas 6th
annihile par la dhcision de I'arbitre Leboeuf et que t'em-

ployeur avait manque 6 ses obligations en ne respondent
pas a la demande que lui avait faite le Syndicat, le 30 avnl
1996, de soumettre ses meilleures offres finales (page
39)

1 2 Sur la question du versement des salaires et des avanta-
ges durant le lock-out, la Cour d'appel est intervenue en
annulant partieilement la decision du Tnbunal d'arbitrage
en ordonnant de renvoyer le dossier 5 I'arbitre afin qu'll

dhterrnine, s'i! y a lieu, Ies dornmages et inter6ts qui pour-
Andrh sylvestro
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raient Nre accordes aux salaries par la suite du non-

respect par i'empioyeur de f'article Xt de i'Entente de 1987
(page 42).

1 3 II faut noter qu'une ordonnance de sursis d'un juge de la

Cour d'appal, en date du 13 janvier 2000, fait en sorte qu'it

n'y a pas de sursis quant 0 la proc@dure d'arbitrage devant

le Tribunal et que celui-ci doit exercer sa competence et
rendre une sentence arbitrale

1 4 Dossier d'arbitrage

Puisque le dossier a ate renvoye h I'arbitre par la Cour
d'appel et qu'ii ne s'agit pas d'un nouveau dossier, il com-

porte done toute la preuve dacumentaire ou testimoniaie
dela administree dans le dossier depuis le debut de!'ins-
tance

2, Competence de l'arbitre

2.1 L'arbitre a toute competence, comme tout Tnbunal d'arbi-

trage, pour remcdier a toute violation de la convention
collective et des ententes tripartitos de 1982 et 1987, arnsi

que de toute violation de la lai dans le cadre du present
arbitrage

3, Responsabilite

3 1 The Gazette, I'omployeur, a refuse de respecter son obli-

gation, de suivre le processus d'echange des meilleures
offres iinales

3 2 The Gazette est seule responsable, puisque c'st elle qui
a refuse I'@change dos moitteures offres finales,

3,3 Le refus, ainsi que les consequences qui en decouient,
constituent des fautes contractuelle et dhlrctueite paur
non-respect des Ententes de 1982 et 1987, abus de droit
et vioiation de la Charta quebecoise des droits et kbertes.

3 4 Le refus de The Gazette a entrafne la suspension du pro-
cessus d'echange des meilleures offres finales du 30 avni
1996 lusqu'au 21 janvier 2000 et a, en consequence, pro-
longb le lock-out declare le 3 juin 1996 et qui se poursuit
touiours

3 5 The Gazette est enberement respansable des preiudices
causes par le refus d'echange des meilleures offres fina-
ies, par les procedures iudiciaires qui ant suivi et par la
prolongation du lock-out

4. Dommages interets et dommages exempiaires

4 1 Reclamation des plaignants salaries

Le Syndicat ref&re fe 'Iribunal d'arbitrage aux reclamations
mentionnees a l'expose transmis par le procureur des
plaignants salaries

4 2 Rhclarnation de la Section locale 145 du SCEP

An0re Sylvesire
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4 2 1 A titre de representant des salarihs, le Syndicat a
dQ encounr des honoraires et des frais judiciaires

pour faire reconnaitre les droits du Syndicat et des
salarihs.

4,2 2 A titre de representant des salarihs, le Syndicat a
aussi encouru des frais de fonctionnement (fourni-

!
ture de services divers, tels que conseiliers, depen-
ses reiihes auit dhpiacements, etc), frais qui ont
hth provoques par la suspension du processus
d'hchange des meilleures oVres finales et la pro-
longation du lock-out "

Le procuxcur des plaignanss a soumis son expose h la mh(ne

dace:

L'arbitre a pleinernent comphtence pour dhterrniner les
dommages-inthrhts qui doivent etre accordes aux onze
(11) saiarihs en raison du refus par I'employeur de proch-
der h I'hchange des "meilleures offres finales" comme lui

avait demande le syndicat le 30 avnl 1996, cette dhcision
ayant indgment prolongh le lock-out,

2 Cette prolongation induc s'est poursuivie jusqu'au 2.1 lan-
vier 2000 au moment ou I'hchange des meilleures offres
s'est effectuh,

3 Cette decision de The Gazette a entraine sa responsabi-
lith contractueile et sa responsabiiith dhlictuelle

4 Les salarihs ont droit h htre cornpenshs, avec inthrhts,
pour les dommages dhcoulant de la faute de I'Employeur

5 Les salarihs reclament

t a), I'equivalent du salaire perdu entre le 3 mai 1996 et
le 21 lanvier 2000

b) les autres avantages rekhs h I'emploi (tels le rhgime
de retraite, le rhgime d'assurance collective, etc ) et
ce, du 3 mai 1996 au 21ianvier 2000

6 Les salanhs rhclament egalement la compensation de
dommages monhtaires auires tels que

a) prhjudice fiscal, perte d'interets et perte de capitali-
sation dhcoutant de reiraits de sommes d'argent
provenant de REER,

b) prhludice fiscal, perte d'inthrets et perte de capitali-
sation pour la non-contnbution a des REER,

c) frais d'interhts et autres dhcou'lant d'emprun'ls per-
sonneis ou de refinancement d'emprunt hypothh-

!
cere;
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d) dhbourshs pour des frais et sinistres qui auraient
hth couverts par I'assurance collective de I'em-

ployeur et qul ont eth assumhs par les salanhs;

7, I es satarths demandent de plus vne compensation pour
les dommages moraux tels troubles, souffrance, stress,
anxihte et impact sur la vie familiale

B. Certains salanes demanderont egalernent d'htre compen-
shs pour des dommages relatifs h Ieur santh physique et
psychologique,

9 Finalement, des dornmages exemplaires sont demandhs
h I'arbitre, dammages fondes sur la violation des garanties
constitutionnelles at quasi-constituhonnelles que consti-
tuent Ie droit h la sQreth, le droit h la dignith et le droit a
des conditions de travaii lustes et raisonnables "

!
Enfxn, le 31 mars, les procureurs de l'employeur ont

offert leur rhponse:

e
A) Comphtence de I'arbitre et ctat du litige

I, Sous reserve de tout arrht de la Cour supreme dv Cana-
da, de la position de The Gazette, une division de
Southam Inc, (ci-aprhs dhsignhe "la Compagniee), hnon-
cee dans sa demande d'autonsation d'appel 5 la Cour su-
preme du Canada et devant I'arbitre lors de la confhrence
prhparatoire du 25 fhvrior 2000, vaici I'exposh sommaire
de la Compagnie,

2 La comphtence de I'arbitre dhcoule d'une part de I'ordon-
nance de renvoi du dossier rendue par la Cour d'appel le
15 decembre 1999,

3 I 'ordonnance de la Cour d'appel circonscnt I'objet de I'en-
quhte de I'arbitre, la nature des montants qui peuvent htre
demandhs et en faveur de qui toute condamnation even-
tuelle peut htre prononcee,

4 Effectivement, la Cour d'appal a cassh les conclusions
anteneures de I'arbitre h I'effet que The Gazette devait
payer aux 11 salaries le salaire et les avantages perdus
en raison du lock-out, tel que reclame dans la mhsentente
du 4 luin 1996, mais a statu~ qu'il est possible que le
lock-out ait hth ind0ment pro)ongh en raison du refus par
I'employeur d'hchanger ses meilleures offres finales
comme le lui avait demande le syndicat dans les dhlais
prhvus le 30 avnl 1996 et que les salarihs aient droit h des
dommages-inthrets en conshquence",

5 D'autre part, la Cour d'appel renvaie le dossier h I'arbitre, il

ne s'agit dane pas d'une nouvelle comphtence mais d'une
enquhte sur une question decoulant de la mhsentente du
4 luin 1996, laquelle invoque I'entente de 1987,

Aedre Sylveeee
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6, Au chapitre monhtaire, la rnhsentente du 4 juin 1996 ne
reclame que des salaires et des avantages alors que
1'entente de 1987 ne traite que de i'ajustement annuel du

taux de salaire horaire des salaries,

7, La competence de 1'arbltre repose dona sur 1'ordonnance,
la mesentente du 4 juin 1996 et I'entente de 1987;

8) Objet de 1'entente et responsabitite

8, Dans le cadre de la mksentente du 4 juin 1996, 1'arbitre

sage en verlu d'une clause compromissoire parfaite et les
parties doivent executer I'entente de 1987 en vertu du re-

gime du droit commun,

9 L'arbitre doit done determiner si le refus par The Gazette
de donner suite 5 la demands du 30 avnl 1996 constitue
une faute susceptible d'engager sa responsabitith civile et
dans 1'affirmative, sl pareitte faute civite a eu pour effet de
prolonger indQment le lock-out valablement decr6th
compter du 3 juin 1996,

1Q L'arbitre doit egatement determiner s'it y a un lien de cau-
saiite direct et irnmediat entre la faute civile et les domrna-
ges reclamhs,

11 L'objet de !'enquete de 1'arbitre comprend un examen
cornplet des questions connexes h la faute et au lien de
causalith, y compris notamment les part&cutariths du rne-
canisme d'echange des meiileures offres finales, les hv6-
nements preckdant la demande du 30 avril 1996, tous les
evenements s'extant interposes suite 6 cette dernande,
ta(es) faute(s'& contnbuto!refs) et le partage de responsabi-

lite,'2

La Compagnie n'a commis aucune faute de quelque na-
ture que ce soit, par aiNeurs, ie Syndicat et les salaries ne
peuvent invoquer 5 la fois la responsabititA contractueite et
ia responsabitiS extra-contractuelle,

I, 13 Pius precis&ment, 1a Compagnie n'a pas commis une
faute contractuelle mais a exert un droit contractuel,

14 L'exercice de ce droit contractuel a Ate constate par i'arbi-
tre dans la partie de sa sentence arbitraie du 5 fhvrier
1998 qui est finale et qui consiitue chose jugoe;

15 Par ailleurs, les satanas et le Syndicat sont les auteurs de
tout dAiai supplbmentatre et de toute responsabilitb en de-
coutant;

C) L'identite des reclamants

16, ll est evident, scion le dispositil'e I'ordonnance de la
Cour d'appel, la mesentente du 4 iuin 1996 et I'entente de
1987, que seuls les onze salaries peuvent rhctamer des
dornmages-int0rbts au terme de la presente enquete et
que le Syncficat n'a le droit de reclamer ou recevoir aucun
montani,

hndrb sylvf.'~tre
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17. Par aiHeurs, mais seulement dans la mesure ou la respon-
sabilith de la Compagnie htait retenue, le Syndicat peut
htre tenu de prendre son fait et cause ou, subsidiairement,

de dhdomrnager ia Compagnie, ayant rhpudih ses enga-
gements contractuels envers ia Compagnie et ayant Induit

la Compagnie h se fier h ces engagements;

D) La nature et I'htendue des dommages pouvant etre rh-

ciames

18 I a nature des montants pouvant htre rhclames en I'es-

phce se dhtermine en fonction de la source de toute obli.

gation de prochder h I'hchange des meilleures offres fina-

les et des parametres fixes par la mhsentente onginale du

4 iuin 1996 dont I'arbitre demeure sais) en raison de I'arrh't

de la Cour d'appel,

19 E:tant donne que I'entente de 1987 procede d'un echange
de consentement, toute obligation de prochder
I'echange des medieures offres finales, ie cas echhant, est
indhniabtement une obkgation contraciuelle,

20 Scion Ie droit commun, les dommages-inthrhts en matihre
contractueHe sent lirnites a ce qui htait previsible au mo-
ryienl de la conclusion du cnntrat, ce pnncipe est codifih h

I'article 1613 G c Q et htait auparavant codifih h I'article

1070 C.c B,C.,

21 D'autre part, I'effet combinh de la mhsentente du 4 luin

1996, de I'entente de 1987 et de I'ordonnance de la Cour
d'appel Hmite les montants qui sauraient htre reclamhs aux
salaires perdus suite a un lock-out qui a, peut-htre, hth in-

dgment proiongh;

22 Toutes les rhciamations de dommages moraux, domma-
ges exomplaires, honorairps et frais iundiques, frais de
fonchonnement, prhjudice fiscal, frais d'emprunt hypothh-
caire, frais d'inthrhts, dhbourshs, etc, sont irrecevables;

23 Par aiileurs, la Compagnie a le droit de savoir des h prh-
sent. Ie montant prhcis de cheque chef de dommage re-
clamh par chaque salarih et le Syndicat, ainsi que tout
montant rendu par les salaries en mitigation des domrnages
p rhtendument subis,

24. La Compagnie prend acta de la dhcision du Syndicat et
des salanhs de limiter la periode visee par toute rhclama-
tion de dommages du 3 mai 1996 au 26 lanvier 2000,
sans toutefois aucune admission de sa part quant au bien
fonde de cetic position;

25 Le present exposh sommaire est soumis uniquement a ti-

tre indicatif et ne comporte aucune renonciation a sculever
tout moyen de droit ou de fait lugh nhcessaire ou utile
dans le cadre de la presente enquete "

I e 8 gute, Me Duggan a avxsh 1'arbxtre qu'xl ataunt le
nouveau procurcur des 11 plaignante. Or ces dernzers entendazent
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j desavouer 1'Qnonce de, Ne Cate, dans sott mkmoire du 'i5 mars 2000, &lut

la periode de leur reclamation des dommages pour salaire perdu se

termrnait le 20 0anvier 2000:

" Je suis le nouveau procureur des (11)onze salanes {Rita Bion-

din, Er'tberto Di Paoio, Umed Gohil, Horace Holtoway, Pierre Re-
betez, Michael Thomson, Joseph Brazeau, Robert Davies, Jean-
Pierre Marttn, Lestte Stockwel! et Merc Trembiay) dens cetic af-

faire qut doit proc@der les 9 et 13 juin prachain devant vous J'ai
reytt le dossier de Me Robert Cate mercredi dernier Mes ins-

tructions sont de faire le nhcessatre pour vous permettre d'r-
donner les rem&des appropnes dhcaulsnt de votre sentence ac-
cueillant la mtbsentente deposhe le 0 iuin 199G,

De plus, mes instructions sont de proceder, s'l y a lieu, au dbs-
aveu de f'hnonc6 de la position des salanes a i'egard de vatre
competence datee du 15 mars 2000 par le procureur precedent
(Me Robert Goth) qui aurait pu iimttet votre cornpbtence, et sans
restreindre la partee de ce qui precede, qut aurait pu limiter I'oc-

troi des dommages pour salaire perdu 6 la periode ftntssant le 20
janvter 2000

I

II

ft 1'audience du 9 juin, Me Mr Rabie a rappele qu'out:re la

presentation d'un expose sommaire soumis a 1'nterieur des delais,
les procuieurs des plaignants et. du syndicat se sont engages, a la
rencontre preparatoire, 4 informer 1'employeur du detail. de chaque

chapit:re de laura rhclamations, c'st-6-dire des dommages spccifi--
j ques par individu et. des montants pergus par chacun poux minimtser

ses pert;es, Ia mattte requete a ete reiterate dans le z6sumh de

1'expose sommai re de 1.'employeux, Enfin, le 11 mai, les procuxeuxs
ont a nouveau dtscute de cette demands, tbourtant, au jour de

1'audience, Me McRobie n'avait en main aucune des informations
demandees alors que sa client e elait en droit de connaitre ces
details,

i

0'autre part, dans son expose, Me Cote a identifie des

chefs de dommages mais sans quantifier les montants rhclames. Il
a, depuis, 6tc r6cush par ses clients pour etre remplacS par Me

Duggan, Or cel.ui-ci a soumis une lists de dommages mais qui ne

repond touJouxs pas a l.a requete de 1'employeur;

" DAMAGES
(Subject to amendment to reflect the evidence made)

1 Loss of wages and benefits for the penod commencing
June 4th, 1996 to the effechve date of resumption of

bIbllfll
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work
2, Lost benefits for the same period,

Restitution of ttte pension plan contnbuttons and earn-

ings for the same period.

/

4, Compensation for loss of RRSP contnbutlons and earn-

ings for the same period

5 Compensation for losses incurred for cashing in RRSP«s
prematurely for the same period.

6 Compensation for cost of loans and mortgages

7 Compensation for damages due to stress and anxiety

and inconvenience as weil as loss of enjoyment of life,

impact on family and damages to health for the same pe-
I'I od

6 Moral damages and damages for abuse of nghts,

9 Fxemplary and pun~tive damages for the same penod

10 Compensation for all fiscal prejudice. r

r

11 Compensation for job search costs and business losses
for tho same period

12 l,egal fees and costs,

13 interest and the additional indemnity provided for under
article 100.12 of the Labour Code.

14, Reserve of jurisdiction for arbitrator Me Andre Syivestre "

Cette rSClamaticn nr eat paS COntOrme a Ce qu'entendu le
25 fhvrier car ella n 'dentif ie aucun montant. Comme on ne pout

obliger 1)employeur a proceeder sans avoir la connai,ssance de ces
details, Ne McRobie a demands,' 1'arbit;re d'ordonr)er aux plaignants
et au syndicat de fournir les informations requises avant de

poursuivre 1'enqucte pour ainsi prothger le droit Condamental de

son client. En outre, deux questions demeurent sans reponse,
savoir qui peut rhclamer des dommages et quelle p6riode est visee,

Me McRobie a rappelh que la competence du soussigne d)ecoule 0 la
fois de l 'entente civile conclue en 1907, de la plainte log@a par
les plaignants en guin 1996 et de 1'ordonnance de renvoi du dossier
par la Cour d'appal. Il n'agit pas Comme arbitre de grief mais,
plutot, comme tribunal consensuel charge de dCctder du bien-fonda de
la mesent ante logce le 0 guin 1996, ))avant d'exercer sa competence
pour d)aterminer 1'existence ou non de dommages-interets, il doit
decider si 1'employeur a commis une faute en prolorigeanl le lock-out
de fagon induc, si, le cas hcheant, cat te faute a caush des dommages

directs et previsibles aux plaignant:s et enfin si le syndicar., rte
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son cote, a ou non commis une faute contributoire. Par ailleurs,
seuls les plai.gnants, et non pas le syndi.cat, posshdent 1'nthret
requis pour loger une rhclamation. Les seuls dommages susceptibles
de reclamation doivent se limiter aux salaires et avantages perdue

comme mentionne par la mhsentente de juin 1996. 0'utre part, la

periode visite a cte definie par les exposes sommaires du syndicar. et
. des pl. a ignant s et. elle s 't end du 0 j uin 1996 au 21 janvier. 2000,

Me Cot&, dans le premier alinea de son expose pieliminaire,
rappele que le refus de 1'employeur de remettre ses meilleures
offres finales a indQment prolonge le lock-out a partir de juin 1996

mais qu'en deposant ses offres, lc 21 )anvier 2000, il a mis fin
son comportement faut if, d'ou 1'int erruption de la periode de

I reclamation des dommages. Cette proposition, t.out h I'ait logique,
constitue un aveu de 1'absence de dommages decoulant des faits et
gestes de 1'employeur dopuis le depot de ses offres finales.
0'ailleurs, le 25 f6vrier 2000, trois semaines avant le depot de

son expose sominaire, Me Coth, devant ses 11 cli.ents, a clairement
precise que la phriode de la reclamation s'Ctendalt de mai 1996
ganvier 2000, gusqu'au jour ou les parties ont complete 1'echange

~
des meilleures of'fres finales. La conference preparatoire et la
presentation d'n expose prhliminaire avaient cornme objectif de

regler certains problemes de cet:t:e nature et le syndicat a claire-
ment endosse cet aspect de la question dans son expose sommaire.

L'mployeur, dans son propre expose, a pr&s acte de la position
annoncee par les plaignants et endosshe par le syndicat de i.imiter
la reclamaticn au 20 ganviex 2000. L'arbitre dort dane conc1uie
qu'l s'agit d'un aveu Iudiciaire, II devient alors evident que Me

Ouggan, par le truchement d'un changement de procureur, tente de
revenir sur cet aveu alors qu'l est lice par I'etat du dossier tel
que remi par le procureur ad litem. I,'article 2S52 du Code civil
precise que 1'aveu fait preuve contre la paztie qui 1'a fait et ne

peut etre revoqui. que si on prouve qu'l a ete cause par une erreur
de fait;:

!

" 2852: L'aveu fait par une partie au Iitige, ou par un rnandataire
autorish a cette fin, fait preuve contre elle, s'll est fait au cours de
I'instance ou il est invoqub. II ne peut etre revoqu0, 6 inoins
qu'on ne prouve qu'l a 6th la suite d'une erreur de fait

La force probante de tout autre aveu est laissee 0 I'appreciation
du tnbunal "

Me Duggan, dans sa lettre dii 8 )uin, a demande le desaveu
de ce qu'admis par Me Ccte, Cependant, pour y parvenir, il devait
suivre les dispositions des arti cles 243 et suivants du Code de

i

procedure civile:
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"243: Une partle peut dbsauouer un procureur ad litem qut a ex-

cAde ses pouvoirs ou a agt sans rnandat.

1

246; La partle qut forrne un dAsaveu en cours d'tnstance datt

produire au greffe du tribunal une dAc)aration a 1'effet qu'ette n'a

ni autorise nt ratifie I'acte qu'elle repudte.

!

247: Si le dhsaveu est jug& valable, les acies rApudt&s sont mts

a neant et les parties rerntses au rn&tne Atat qu'au rnornent ou
ces actes ont et& fatts "

L'arbi,tre ne peut donner raison A Me Duggan que si les

plaignants ont prouvA que Me CotA a agi sans avoir obtenu leur

mandat de limiter au 21 janviex 2QQQ la durAe de la reclamat ion,

f 'rticle 2rt5 prAvoit, comme A1Ament essentiel., une dAcl aration
formelle A 1'effet que 1'aveu a AcA non autorise ou non ratifiA. En

3 'espAce, chacun des pl.aignants, pour. a]1Aguer que Me CotA a excedc

son mandat, devant produire une declaration de desaveu et pxouver

qu'l a excede son mandat, Chacun devait Atabl,ir n'avoir jamais

aut orisA ni ratifiA 1'admission faite sAance tenante le 25 fAvrier

et x'epct ee dans 1'exposA sommaire du 35 mars, Or, comme est te
preuve est absente du dossier, 1'arbitre ne peut que constater.
1'xistence de cet aveu au dossier.

En second lieu, la lettre de Me Duggan a un autre but,
celui de modi.fier la nature des dommages. A la confexence px'epara--

toire, Me Cot:e a identifiA quatxe chefs de dommages pour plus tard,
dans son exposA sommaire, en ajouter un cinquiAme, les dommages a la
santA de certains des pl.aignants, Me McPobie ne s'est pas objects

I
1'about de ce cxnquiAme chapitre cax'l s'apparente aux dommages

trtoraux dAga uerbalement identifiAs le 25 fevrier. Par contxe, dans

la rAclamation de Me Duggan, on retrouve 14 chefs dont plusieurs ne

figurent forcement pas dans 1'exposA de Me CctA. Or le fait de

permettre cet,te substitution equivaudrait, de toute Avidence, a

trahsr le contrat lurid&que conclu entre les paxties, le 25 fevxier,
puis dans 1'Achango des exposAs prAl zminaires, Si 1'arbxtre poxmet.—

tait 1'amendement pax voie de rAtxactation d'aveu, 1'employeur
subirait. prejudice en suppox tant ces dommages pour une durAe indAfi-
nie. L'ntroduction de nouueaux chefs de dommages n'Aquivaut pas
un amendement car il s'agit O'Alements non prAvus par 1'expose
sottise s re .

En rAponse, Me Grenier a d'aboxd fouxni le dAtail des
dommages rAclamks pax 1e syndicat:

Anrtro Sylvestrrr
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"EVALUATION GLOBALE DE LA RECLAMATION DE LA

SECTtQN LOCALE t45 DU SCEP

La Section locale f46 reclame, h titre de dommages decouiant

du refus de The Gazette de proceeder h t'&change des meilleures

offres finales en 1996, 'la somme de 250,000$ .

Cette somme est constitute des honorarres professionnels, frais

de doss~era, tnbunal d'arbitrage, frais encourus par le Syndicat

pour les deplacements, correspondence, notes stenographlttues,
confection de memoires, dossiers conioints et des procedures,
tant devant le Tribunal d'arbitrage qu'en Cour suphneure, Cour

d'appal et Cour supreme "

0'gnorance par. 1'employeur do la ventilation des dommages

ne peut 1 'mpechc.r de poursuivre 1'arbitrage car il demeuze tout a

fait en mesure d'avancer dans le dossier, En effet, les procureuzs
ont.. conclu une entente durant la conf&rance praparatoire a 1'effet
que 1'azbitre se prononceraxt d'abozd sur le bien-fonda de chacun

des chef s des domxmages avant; d'boz'der la question des quantum. En

ce qui a trait a la durbe de la p6rxode de la reclamation, on ne

rencontre pas xci une demands de desaveu 7udxciaxre mais, plutot,
cells d'un s&rnple amendoment En ef fat, l.e changement de la durde

de la periodo ne modxfie sn rien la nature de la rhclamation. Done,

que la r6clamatxon porte sur, une periode de 35 moxs ou sur une durde

super'xeure n'empfiche nullement. la pouxsuite de l.'arbitrage, D'aut.rs

part, on pout amender le texts d'une decl. aration devant la Cour

superxeuxe ou celux d'un grief devant un arbitze st cela, a la
condii:ion de ne pas dcnat.urer t'objet de la reclamation, Un change-

mc nt de cette nature peut done atro tout aussi bien apporze A la
presents reclamation des plaxgnant:s. De toute fanon, les pzocuzeurs
se sont entendus, durant la conference prfparatoxre, pour presenter
un expose sommaxre mais qui n'a 7amaxs revetu la nature d'une

decla.ration.

Me Duggan a enchain'. II s'est peat-etre glxsse un

problems de comprehension dans le dossier mais la position des 11
pla~gnants est fort simplo a comprendxe. hu depart, la competence
de 1'arbitre a et4 en partxe defxnie par le jugement da la Cour

d'appel lorsque ce tribunal a ddc3.are que celux-ci a correctement
concl» que, du fait du non-renouvellement de la convention cause par
le refus da 1'employeur de participer,"i 1'exchange des meil leures
offres finales, xl a manque a ses obligations, Dans sa lettre du 7

guin, tte Duggan a fait savoir que les instructions rsgues des 11
plaxgnants etaxent de voxr a i'aire le nhcessaire pour applxqusr les
remedes de la sentence et proceder a la preuve des dommages subis.
les dommages ne peuvent etre interrompus au 21 janvxer 2000, 7our dc
1 ai s ou m i s s i on d e s m a i 1 1 e u t Q s 0f f r e s f xn a 1e s p a t r on a 1e s a u n a u t r e
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arbitre, Me Mhnard, qux aura a en decider, On ne saurait prhsumez

du resultat de cet. arbxt rage et mhme du respect. par 1'employeur ds

1'ordonnance rendue par la Cour d'appel. Par ailleurs, 1'expose da

He Cath n'a pas encadrh de fanon hermhtique les droxts des plai-
gnants. Les offres de 1'employeur deposhes devant l.'arbitre tlhnard

sont posterxeures h'et exposh et s'apparentent davantage h des

ob)ections h la comphtence de 1'arbitre qu'a une offre du fond,

Comme on ne peut prhvoir quelle sera la dhcision de cet arbitre, les
dommages continuent toujours h courir. Me Duggan a xdentifih les
chefs de domksages mais qui sont impossxbles h quantifier W 1'heure
actkkelle car xls continuent de cr&ur'ir. Ainsx, des montants xdenti-
fihs seraxent arbitraires tant au chapitre des dommages exemplaxres
et compensazoxres pour les prhgudxces subxs qu'h ceux des frais
extra-gudxcxaxres et des compensations pour prh]udice fiscal. Done,

au stade actuel, la dhmarche demandant de les quantifier est trop
cxigeante puisque les plaignants ignorent encore 1'htendue de leurs
dommages Par axlleurs, les discussions qui ont eu lieu pendant la
confhrence prhparatoire ne peuvent constituer des aveux car
s'agit de simples hnonces de solution formules paz les procureurs.
Tro&s hlements du dossxex reprhsentent un potentxel d'hvolution, le
pourvox pendant devant, la Cour supreme, les obgectxons prhlimxnaires
soumxses a Me Mhnard et le z hsultat de 1'arbitrage devant ce der-
nier, Pour les plaignants, 1'introduction de ces nouveaux chefs de

dommages ne produit rien de nouveau et il s'agxt simplement de
1'hvolutxon du dossier, Cet ajout ne cause aucun prh)udice a

1'employeur. 1,'arbitre, qui doit prendre les moyens nhcessaxres
pour px'othger. les droits des parties, commettrait une erreux en

restreignant 1 'xercice de sa comphtence comme le lux demande
1'employeur. En effet, en acceptant, les propositions de 1'em-
ployeur, il lxmxteraxt son pouvoir de remedier,

I

Me Monet a a0outh que, dans son document, He Grenier a

xdentifih le montant reclamh mais omis de le ventiler, 1,'employeur
a le droit de canna'.tre chacun des dhtails de la rhcl.amation pour
etre en mesure de se dhf'endre contre des dommages directs, En

l.'esphce, on rencontre un aveu et non pas un amendement, celux de la
phrxode durant laquelle les plaxgnants ont perdu du salaxre et dont
il faut conclure qu'xls n'en subiront plus aprhs le 21 Danvxer 2000.

Ne Grenier a prhtendu que 1'employeur est en mesure de prochdez
k&kalgrh ce manque de ventilation mais ce n'est pas le test. En
effet, les parties ont convenu d'une fagon de prochder lors de la
conference preparatoire et de 1'hchange d'exposes. ll s'agit d'un
contrat )udiciaxre xnc)uant 1'htape du quantum Il n'a gamais hte
question d'un amendement et 1'employeur, a pzxs acte des enonces de
Ne Coth, Le pregudxce allhgue exxste bel et bien car 1'employeuz
ignore encore ce qux est ihclamh. Il est en droit d'en apprendre

kl'htendk&e, De toute fagon, 1'ordonnance de la Cour d'appel s'est
Bkbikkkk
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a mentionner le versement eventuel h chaque plaignant du

salaire et des autres avantages perdus. Par ailleurs, la sentence
du soussignrs n' accords aucun dommage au syndicat, ce qui entre
1'nterieur du cadre meme de la mbsenterrte et se limite aux indivi-
dus, Bien plus, dans son jugement, la Cour d'appal a confirms 12
3ugement de la Cour superieure au chapitre du salaire perdu depuis
le d|scret du lock-out puis elle a enchalnh, en invoquant 1'article
XI de 1'entente, pour fixer une limite au retard du depot de ses
dernieres offres finales. Il est done possible que les empioyes
aient le droit a un salaire perdu mais le syndicat. doit. en etre
ecart~. D'ailleurs celui-ci, 3usqu'a date, n'a Jarrrais rien reclame,

D'autre part, 1'argument de 1'amendement fausse Je debat car, al1

1'espece, on ne rencontre pas une quest.ion de procedure mais bel et
bien unc question de -ubstance. En effet, les plaignants veulent
repudier 1'aveu de leur procureur preccsdent, Une partie peut
amender tant que son vis-a-vis n'en a pas pris acte, Or, dans le
present dossier, ce n'est pas possible car tel a f:te lo cas dans
1'expose sommaire patronal. La preuve Ja plus 6vidente qu'l ne
s 'git pas d'ne question de procrsdure est la demande de Me Duggan
de modifier la substance de 1'expose sommaire de Me Cath gui ht ait
alors un procureur dument mandate. Ne Cote a fait sa declaration

~

devant ses clients et n'a 3amais et'hpudie.

Ne Grenier a rhpondu 5 ces propos, En vertu du Code du
travail, le syndicat detient le mandat de protrbger les droits de ses
membres. De son cote, 1'arbitre est investi du pouvoir de remedier
et doit veiller a s'ssurer que lea droits des parties soient
respective et remedier s'l constate qu'ils ne le sont pas. Or, le
juqement de la Cour d'appel n'a pas limite le debat mais a plutct
assur@ aux plaignants le droit au processus d'exchange entre le
syndicat et 1'ernployeur. Ce dernier est demandeur-plaignant puisque
partie a 1'entente tripartite, ia Cour d'appel a donne un titre
d'ction au syncticat qui a acquis le droit d'obtenir un remede pour
les recours qu'l a entrepris dans le but de defendre les droits de
ses mernbres, En outre, le syndicat a du assumer les frais de la
defense et a droit d'obtonir r6parat&on pour le prejudice subi et
les demarches qu'l a du faire,

A 1'audience du 13 join, Me NcRobie a rappelrb A 1'arbitrequ'l ne possrbde competence de se prononcer qu'h I'asgard des
dornmages possibles subis par les plaignants suite 6 une perte desalaire. Cette proposition dhcoule de trois sources, I'ordonnance
de la Cour d'appel, la convention collective et le differend lui-
m5me.

Andm sylveslra
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En 1'espcce, on retrouve une reprise d'instance et non

une nouvelle instance. La Cour d'appel a renvoye le dossier a

1'arbitre au motif que la question du paiement possible de domma-

ges-interets releve de lux. ce tribunal lui a aussi indique que

les ll plazgnants n'ont pas droit A tous les salaires et bhnef&ces

perdus depuis le debut. II est possible qu'ils aient drozt a la

compensation d'un certain manque h gagner s'rl est demontre que

1'employeur a indQment prolonge le lock-out en ra&son de son refus,
depuis mam 1996, de partzciper A 1'@change des mex13.sures offres
finales. La Cour d'appel a reconnu quc I'article Xl permet. 1'exer-
cxce du droxt cle grave et de lock-out. Pans&, si 1'employeur
decrctte le lock-out, son obligation de payer le salaj.re dc ses
employes et de leur permettrc accus au travail est suspendue, par

azlleurs, I'article XI fixe une Iimite D I 'exercjce de ce droit en

prevoyant le processus obligatorre de renouvellement de la conven-

t&on col/ective selon 1'arbii:rage des meilleures offres finales.
En d'aut:res termes, des que 1'employeur exerce son droit au lock-
out, z3 n'est plus tenu de verser un salazre mais, d'autre part., il

! ne peut, apres un certain temps, se degager de son obligation de

participer a I'echange des mei.lleures offres finales, 9'rl en

abuse, 41 devient responsable de ver er les salai.res et benef aces
perdu sous formc de dommages-j.nterets. Toutefors, la Cour d'appel
n'est pas all@a au-dela,

Le soussigne agit comme arbitre consensuel en vertu d'une
clause compromissoxre parfa&te, l"n vertu de 1'artj.cle 243 du Code
de procedure civile, il doit dec&der de sa competence;

"Les arbitres peuvent statuer sur)eur propre competence."

Cependant, si I'arbztre decade d'une quest~on qui ne lur
est. pa" soumrse, sa sentence sera annuiee ou non-homologuee comme

prhvu par 1'article 946.4;

!
"Le tnbunal ne peut refuser I'hoinologation que s'l est htablt

4'ue la sentence porte sur un dNerend non use dans la con-
vention d'arbitrage ou n'entrant pas dans ses prewsions, ou
qu'elle contient des decisions qui en depassent les terines; ou

Tootefois, dans le cas prevu au paragraphe 4', seule une
disposition de la sentence arbitrale 0 I'bgard de laquelle un wce
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mentionnrs 6 ce paragraphe exists n'est pas homologurse, sl

cette disposition peut rMre dissocirse des autres dispositions de
la sentence "

D'autre part, le troisieme alinea de 1'ai'ticle 944.10 du

Code de procedure civile prevoit:

"Les arbltres tranchent le dlfferend conformement aux regles de
droit qu'ils estlment appropnes et, s'll y a ileu, determinant les
dommages-lntbrets

lis ne peuvent aglr en quatlte d'arnlables composlteurs que si
les parties en ont convenu

Dans tous les cas, lis dectdent conformrsment aux stlpulatlons
du contrat et tlennent compte des usages appllcables "

I I 'arbit re doit decider. conformdment au contrat., la loi
des parties attributive de competence. On retrouve une convention
d 'iba t l age 8 1 'rticle V1I de 1 'ntente de t 982 et une autre
1'artie:le IX de 1'entente de 1987. ia premiere clause mentionne
qur'., "dans 1 '6 vent uai i td d 'n conf 1i t ", et, la seconds, que "dans
ce11e d'une mesen ten te re la ti ve 8 une l zanarjrr asian al 169uee d 'ne
de ces err tentes", 1'f faire doit stre trai tee cornme etant un grief
issu de la convenl.ion collective, donr en vertu de la procedure
qu'elle Prhvoit. En 1'esPecer le drsbat Port.e sur irinterPrrstation
de 1'article XI de 1'entente de 1987, La mesentente logee en mai
1 996 a souleve deux questions, savoir si .l.'employeur etait tenu de
faire suite a la demande d'exchange des meilleures offres finales et
s.i les employres avaient droit au paiement de leur salaire pendant
le lock-out. Le defaut de 1'employeur de se soumettre 0 ce mCca-
nisme a amenrs la Cour d'appel a ordonner a 1'employeur d'@changer
ses offres, d'ou 1'arbitrage devant 1'aibitre Menard, L'autre
consequence est prevue aux ententes. I 'article III de celle de
1982 garantissait aux employrss couverts un emploi avec plein
salaire et, en 1987, 1'employeur s'est soumis l la meme obligation
mais en consentant que le taux de salaire fot indexe au coot de la
vie Or si 1'employeur drecidait de mettre fin au lock-out, son
obligation se limiterait a versez le seul salaire et aucun autre
avantage, rrinsi, de conclure Me tyrcRobie 6 ce chapitre, les plai-
gnants soumettent a 1'arbit:re un differend comportant une reclama-
tion monetaire mais seul le salaize peut faire I'objet d'une
ordonnance. 8l.non, la sentence porterait sur un su7et non vise par
la convention d'rbitrage. Les reclamations presentees par Me COte
et Mo Duggan contiennent des sunsets nullement couverts par les

Andre Sylveelre
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ententes de 1902 et 1907 et 1'arbitre n'a pas competence pour
traxter de ces questions.

Ne McRobie a aborda son troisieme chapitre, la portee du

diff&rend soumxs a 1'arbxtre. L'artxcle 944 du Code de procedure
civxlo stxpulc;

"La partie qui entend soumettre un differend 5 l'arbitrage doit en
donner avis a l'autre partie, en y precisant I'oblet du diffhrend

l.a procedure arbitrate debute a la date de la signification de cet
avis "

Cet article .impose a la partie qux recourt a 1'arbitrage
1'obligation d'en donner avis a 1'autre partxe et de prhcxser
1'objet du differend,. L'arbitre ne peut accorder davantage que ce
qux est provu, I,e soussignh a conciu, dans sa sentence, qua le
lock-out a declenchh 1'exercxce des droxts prAvus aux ent:entes car,
en mettant fin a la convention collective, xl a provoquc. lour
entree en vxgueur, or la mesentente demands le versemeni: des
salaxre ei: des avantagos perdus depuxs le 5 juin 1996. Une chose
est ceri.axna, la rhclamatxon ne peut couvrxr t.oute cette periods
depuxs le 3ugement de la Cour d'ppel. 1' mesentente ne reclame
done pas tous 1es chapxtres xdentxfxes par Mes Cote et Duggan.
L'rtie) e 2643 du Code civxl prAvoxti

"Sous reserve des dispositions de la loi auxquelles on ne peut
dbroger, la procedure d'arbitrage est ragtixe par la contrat ou, a
defaut, par la Code de procedure civile "

i

Ox, comme les ententes 6taxent muettes sur la procedure
d'amendement, les procureurs des plaxgnants et du syndxcat devaxent
avoir recours a 1 'a rtxcle 1 99 du Code de procedure cxvile pour
amender la mbsentente maxs xls ne 1'ont pas fait..

"Une partie peut, en tout temps avant lugement, emender sa
declaration, de meme que tout acte de procedure produit par
elle, une fois sans autonsation ni frais, si la partie adverse n'y a
pas encore repondu de quelque maniere, ni fait signifier d'ins-
cription, avec I'autonsation du tnbunal et aux conditions qu'll es-
time necessaires pour la sauvegarde des droits de la partie ad-
verse, dans les autres cas "
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Err effeL, 1'employeur a rkporrdu pax la plurne de monsieur

Tremblay, le 19 juin 1996, qui a contests le dif fkrend. 11 t'allait
demander a 1'axbitre la permission d'emender, ce qui n'a pan 4th

fait. De toute falcon, tel amendement aurait at@ illegal car il en

Serait reSultrS itne demande entiL~rement nOuVelle n'yant aueuf

rapport avec la demande ini.tiale.

I:n x eponse, Me Gren) ex a plaids que 1 'pproctre t&ronee p t t

1 'rrrp) oycrtr es t rest.rictive err r dssnx tie d'un abus de prochdtrr r

visant A limi.ter la cornp0tencc. de 1'arbor Lre. Celle du syndicat est
plus respectueuse du dossier eL se conforme aux dispositions du Code

de procedure civi)e et au jugerrrent de la Cour d'appel. A 1'origine,
les plaignants et le syndicat ont depose une rriesentente relative a

1'application de la convention collective et des ententes de 1982 et
1987. Ce recours, de nature civile et tripartite, poursuivait deux

ob)ect:ifs, les salaires et avantages perdus et 1'ichange des
meilleures offres finales, La Cour d'appel a decidr'. qu'l a etr

raison de maintenir les ententes de 1982 et de 1987 et de le rendre
egecutoires au moment de 1'entree en vigueux du lock-out mais qu'l
ne I&ouvaxL obl.iger 1'ernployeur 8 maintenix le salaire durant le
)erik-out car il allait a 1'encontre du Code du t:ravail aloxs que le.
en ten L'es pe xrnet tia ient 1 'xercice de ce dx ox t. ).a i eclamat ion d 'n

I

salaixe duxant ia periode du lock-out n'ftait done pas recevable et
I. 'xbitre ave i t erre en lui fa) sant droit, Selon 1'mptoyeux, comme

la Cour lui a ienvoye le dossier, 1'arbitre doit se limiter a

ordonner, comme dommages, le vex'sement. des salaixes perdus par les
plaignants a cause du retard indu de 3.'employeur, Pourtant, la
competence de 1'arbitre prfvue par le Code de procedure civile et
reconnue pax le jugement de la cour d'appel est plus etendue. Le

jugement rappel le qu'en vertu du px'ocessus cree pax les parties tout
conflxt de travail doit se terminer par 1'intervention d'un tiers,
Ainsx, ce mf canisme sert, de frein A un conflit. Cependant, les
parti,es ne se sont pas entendues sur one date. La deuxir~me possibi-
1 it 5 est le prolongement d'un ) ock-out, Salon le syndicat, drys le
moment ou 1'on considhre qu'l y a prolongernent: indu de lock-out,
1.'xbitre xtoi t accorder les dornmages demandes. A ) a lecture de
1'ordonnance de la Cour d'appel, 1'arbitre est investi de ce pou-
voir. Or ce tribunal n'a aucunement limits la competence de 1'axbi-
tre d'accorder les dommages demandAs A ce chapitre, le Code de
procedure civile traite de 1'axbitxage et vise 8 simplifier les
recouxs devant les tribunaux pour ).es rendre plus efficaces, On

n 'mpose pas aux arbi. t'.res les aut res r8gles de la procedure civi le.
En 1'espece, )es parties ont appliqu& les articles VIE et 1X des

ententes de 1982 et de ) 987 en referant le diff&rend a un arbitxe
unique, 3.'rt i c) e 9rt rt du Code de procedure civile demande a
partie qui depose une mr.sentente a 1'arbitrage d'en identifiex la

rr
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fut sur ce cadre proc,edural que les parties se sont entendues, Les

plaignant: et le syndicat ont identifxe le su3et du litige mais sans

en fournxr tous les dhtails, La Cour d'appel, en d4cidant comme

elle 1"a fait, a considkrh 1'article 944.10 accordant h 1'arbitre
toute la competence necessai re pour statuer sur 1'ensemble des

dommages, une marge de manoeuvx'e beaucoup plus grande que celle qua

1 possede 1'arbxtre de grief, En 1'espece 1'arbitre, devant le refus

de 1'employeur d'echanger ses of free finales en vertu des ententes,

dolt decider des dommages, ll n'a pas 5 s'xnterroger sur 3a totali-
te des salaxres non verses car 3a Cour d'appel a souligne qu'aucun

salaire n'avait a htre versh durant le lock-out mais il doit done

statuer sur le montant des reparations dues pour ahus du droit de

lock-out,

Me Duggan a repondu a son tour. Le cadre de 1'arbitrage,
se3.on le Code de procedure civile, est moins a .treignant que celui
creA par le Code du tiavail. En 3,'espece, les pax'ties ont saisi le

soussignc d'un arbitrage consensuel ma&s sans limiter sa compc-

tence Lo lxtige et les assises de sa competence ont bvoluo dans

le temps, particulxt~rement depuis 3e 3ugement de la Cour d'appel.
Ce tribunal lui a renvoy0 lo dossier apres avoir statue que 1'em-

ployeux a commis une faute en manquant 5 ses obligations. Cette
faute a etc son refus de rhpondre A la demande faite par le syndi-
cat de soumettxe ses meilleures offres finales. De la sorte, il a

rendu impossible 1'executxon .specifique, d'ou la r4paration men-

tionnke par la Cour d'appe3, 1'octrox de dommages pbcuniaxres.
Quand on demande h un arbztre de se prononcer sur sa competence
dans le contexte d'un arbi.trage civil, on ne peut le restrei.ndre de

la fanon proposbe par 1'employeur, He Duggan a procedh A un xappel
de toute 1'aff'aire 3usqu'au stade actuel, celux de la reparation,
En suivant les arguments de 1'employeur, on vide le retoux du

t

dossier devant 1'arbitre de sa ubstance car on nie sa competence,
Cette position ne peut se tenir devant la diicision de la Cour

d'ppe1 demandant. h 1'rbitre de statuer .,ur des dommages et
interets, La Cour d'ppel lui a ainsi xeconnu une competence
hlargxe et nullement restrexnte. Les 11 plaignants, pax leux
volont~ de faixe respecter une promesse donnee, ont vu leur car,-
rxhre ruinee. Lls ont Ate priv6s de travail pendant des annees, co

!

qux a brise leux'ie et mneme, dans un cas, ruine un m4nage. Yn

1982 et 1967, ils ont donne 3eur parole et cru xecevoix, en contre-
partie, une securxte d'emploi, Or 1'employeur leur a enleve le
tapis sous les pieds. Depui.s, celui-ci s'acharne par tous les
moyens a se dhlxer de sa parole La Coux d'appel 1'a perdu de la
sorte quand elle a retournk le doss.ier a 3'arbitre en avangant., p.
39, que "ces ententes portent sur 2es droxts acquits, collectzvement,
parlant et ne peuvent 5tre modilzees par le syndzcat ou 1'employeur
,sans le consentement des salaruhs, Autiement, on nxeraxt 2a durde

Andr& Sylvesire
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des ententes t eI gue sot&Sax te& par LouL 'es par txe" et Jes sala-
auxaient aIors conclu un marche de dvpe."

Selon Me Duggan, see clients se trouvent dans une situa-
tion telle qu'ils ont 1'impression d'tre des dupes, ce qui devien-

dra une certitude sx 1'arbxtre accepte les argument.s de 1'em-

ployeur, Comate les parties agxssent h 1'intkrxeur du Code de

procedure civilc, la competence de 1'arbxtre s'en trouve tblargie.
Ea 3 urisprudence ment ionne que 3'arbxtre se voxt attrxbuL, d'ttne

facon implicite, un pouvoxr de reparation adequat, ce qui favorxse
les plaxgnants. En statuant Sur sa competence, xl ne doit pas 3e

faire de wagon &I s 'n lever un pouvox r de rbpa rat.ion ad&qua t dans

les cxrconstances. Sa competence a done hvoluh depuxs le 3ttgement

rendu par la Cour d'appel. En dCposant la m6sentente, le syndicat
et les 11 plaignants ne pouvaxent prevoxr que 1'employeur perstste-
xaxt dans son refus de soumet;txe ses mexlleures offres finales.
Dans les circonstances, 1'arbitre devraxt faire droit 0 t:ous 3 es
dommages rLbclames par les plaxgnant:s pour accorder une reparation
xnthgrale. Il do& t ainsi remetLre 3es creancters de I'obltgatxon
dans la situation qui auraxt ete la leur si 1'employeur n'avait pas
transgress'es obligations. Si 1'arbitxe accepte les argument:s de

I'mp3oyeux tx I 'of fet qu'l ne peuL accorder que du salaire, sans
3.es autres avantages reclamhs par. les plaignants, et en arreter le
versement au 20 janvier 2000, il n'exer'ce pas sa competence de

remettre les part~es dans la position ou elles htaxent, En effet,
il inter dit aux plaxgnants de lui presenter 1'eventaxl des dommages

que leur ont causcss 3es transgressions par 1'employeur de ses
obligations, son refus d'echanger les meilleures offres et son

t uti,lisation il.licite du 3.ock-out en 3.e prolongeant indQment pour
les privet de leur salaxre.

En «applique, le procureur pat:ronal a qualifie de fausse,
d'xnacceptable et d'inexacte la tentative du procureur des plai-
gnants de colo«ex le dossier. En effet, le debat ne doit viser que
la competence de 1'aibitre. Il doit, constatex que les procureurs du
syndxcat et des plaignants lui. demandent de dhcider en cquxte et non
en droit. Quant au non-respect de la parole donnee par 3.'employeur,
cet argument au«sit d0 6tre prhsente devant. I'arbitre beboeuf,
Cependanc, celui-ci a modxfie les ententes de 19t32 et de 1907 ca«
les empl oyes eux-memes ne les ont pas xespect6es en boycot tant. les
t ransferts. Ce fut une des considerations principales de sa dtcx-
sion, Il a voulu tranctter une foie pour toutes dans sa decision de
1994. Elle n'a pas ete contestee, bien au contraire car les parties
ont: sxgne une entente, le 24 ao0t 1994, dans le but'. de I'n%.erxner.
Ie syndicat a done accepte que le processus O'exchange des mexlleu-

«es dernxeres offres finales dxsparaisse comme confirmtb par les
Slabs
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I let t.res d 'nLen te 8-1 et C-l. CeLi.e situation a iorchment hth

accepthe par les plaignants. La parole donnhe en 1994 n'a done pas

,

hth respecthe. Le 30 avril 1996, le syndicat. s'est prhth h une

'mbuscade sans aucun avertissement, 11 a dhpose une action devant

la Cour suphrieure puis demandh d'hchanger les meilleures offres
tinales et enfin dhposer les griefs et mhsententes, Me F'oisy avait

rendu sa dhcision quelques jours plus tot, f.'employeur n'a fait que

se dhtendre tour a tour devant 1'arbit.ie, la Cour suphrieuie, is
Cour d'appel et la Cour supreme du Canada, 0'autre part., la Cour

d 'appel ne posshcte pas le pouvoir de crier un tribunal d'arbitrage
I et il s'agit d'une hcresie juridiquo que de plaider qu'elle a pu

accorcler h 1''bitre une comphtence accrue,

i4e NoneL. a poursuivi cei.te argumentation en soumettant
qu'au plan 3uiidique, on a ati:eint la fin du processus depuis qu'l
a hte convenu, le 25 thvrier, que toutes les pihces etaient au

dossier. 11 s'aglssait du dernier chapitre de 1'intervention de
I

1'arbitre car la cause a 'hjh hth plaidhe dans sa plus grande

partie ~

Enfin, 1'arbitre permet aux procureurs patronaux de

produire une mhsentente loghe par le syndi cat, le 14 3uil let 2000,
en son nom c.t en colui des 11 plaignant:s car cette pihce lui appa-
rni.t tout, h r'ait pertinente;

" La Section locale 148 du Syndicat des communications, de
I'hnergle et du papier, en son nom et pour les 11 plaignants dont
les norns sont rnentionnhs en annexe, considhre que The Ga-
zette a dhposh le 21 janvier 2000 une offre finale irrecevable et
ilthgale, Cette nffre a hth dhposhe en contravention des disposi-
tions des Ententes tnpartites de 'f982 et de 1987 et constitue une
violation de ces ententes. Sans limiter ce qui prhr;ede, cette offre
contient des sujets que les parties avaient convenu de ne plus
soulever en nhgociation et une disposition permettant de se
soustraire h I'obligation de deposer une offre qui doit htre accep-
the ou refushe dans sa totalith

Cette violation du processus d'hchange des meilleures offres fi-
nales cause des prhludices tant au Synd)cat qu'aux plaignants en
ce qu'elle emphche la conclusion d'une entente entre les parties
sur le renouvellement de la convention collective, qu'elle retarde
le retour au travail des plaignants et qu'clio prolonge indQment le
processus de renouvellement de la convention collective ainsi
que le lock-out dont tes plaignants font actuellement I'oblet Le

!
Syndicat et les plaignants ont droit d'htre indernnishs pour les
preludices subis

La prhsente rnhsentente est soumise salon la prochdure prevue
aux Ententes de 1982 et 1987 Le Syndicat rhctame en son nom

l et pour les plaignants le versernent de dommages avec inthrhts
Andm sylveelre

%bere



(

25 93
(~ & C.~

et indemniths additionnelies pour les compenser de tout pi&ju-
dice subi, "

/

MOTIFS ET DECISION

r.e 12 novembre 1982, 1'employeur, le syndzcat et les 200

typographes alors en poste ont signh une entente trxpartzte dont
1'art&cia III prevoyait:

i

" SECURITE D'EMPLOI En contrepaitie du droit de progresser
avec les changements technologiques, ia Compagnie s'engage a
garantir et garantit de prothger tes emptoyhs nommhs a I'annexe i

des presentes contre la perte de leur emploi rbgutier 6 temps
plein dans la salle de composition en raison de changements
technologiques, L'empfoi a temps plein vise par cette garantie
sera un emploi 0 plein salaire, au moins au taux prevu dans tou-
tes autres conventions coilectiVes negccieeS par les parties de
temps a autre

l.e 5 mars 1987, 1'ernployeur., le syndicat et rhacun des 132
typographes encore a 1'rnploi, dont les 11 pi aignants, ont signh une

seconde entente dans laquelle ils ont mazntenu 1'article zclatiX
la shcurzt(e d'emploi mais en lu~ ajoui.ant, a 1'article v, une clause
d'indexation des salazres et, 6 1'article XI, un processus dit de
"renouvel.l emen I: des conven t Ions col lect ~ ves et regs even t des ds f'fe-
rends ":

"V FORMULE DU GOUT DE LA VIE

Tel que ci-dessus rnentionne, les employes de la Salle de Com-
position qui ont sign& la presente entente verront leur salaire
aiusth annuellement conform&ment a la formule suivante,

XI RENOUVELLEMENT DES CONVENTIONS COLLEC-
TIVES ET REQLEMENTS DES DIFFERENDS

Dans les quatre-vingt-dix (90) jours precedent I'expiration de la
convention collective, l'Employeur et le Syndicat peuvent entre-
prendre des negociations visant. 0 etabkr la nouvelle convention.
Les terrnes et conditions de I'entente demeureront en vigueur
jusqu'a ce qu'une entente soit conclue, qu'une decision soit ren-
due par un arbitre, ou Iusqu'a ce que I'une ou I'autre des parties
exerce son droit de grtive ou de Iock-out

pe(dte syiveslre
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Dans les deux semaines precedent I'acquisition du droit de gree
ou de lock-out, incluant I'acquisition d'un tel droit par I'application
de PArticle X de la prissente entente, I'une ou I'autre des parties
peut requbrir I'hckaftge des "Meilleures offres finales", Ies deux
parties devant s'executer sinlultanbment, par ecrit, dans les qua-
rante-huit (463 heures qui suivent ou 5 i'interieur d'une autre p5-
riode de temps mutuellement acceptee par les parties. Les
eMeilleures offres finales" contiendront seulement les clauses sur
Iesquelles les parties ne se sont pas deja entendues, S'l ne de-
vait toufours pas y avoir entente, et avant que le droit de greve ou
de lock-out ne soit pas acquis, I'une ou I'autre des parties peut

I remettre la missentente 0 un arbitre selectionne de la fanon pre-
Yue par la convention collective. Si une telic requete est sou-
rnise, I'arbrtre, apres avoir donne aux deux parties I'opportunite
de faire Ieurs representations sur le mbrite de Ieurs propositions
respectives, devra retenir dans sa totaiite I'une des eMeiiteures
offres finales" et releter I'autre, dans sa totaliib La decision de
I'arbilre sera finale et obhgatoire pour les parties et deviendra
partie integrante de la convention collective.

Le 30 rivril 1996, le syndl era't ri dePosci seS mellleulas
of f res finales mais .1 'employeur a refuse de se preter 0 1'hchange

, prove auyr ententea. Plut5t, le 3 guin suivant, il a d0rrAtc». un

l.ock-out et casse de verser aux ll. plaignants l.es sal.aire et autres
avrsntages prcvus a la convention collective ei. aux ententes t.ripar-
tites des 12 novembre 1982 et 5 mars 1987, Le synddcat et les
plaignants ont loge la mesentente, le ri juin 1996, et demands a
l'arbitre d'ordonner a 1'employeur, parmi d'autres remhdes d appor-
ter, de continuer h verser a chacun des plaignants le salaire et les
autres avantages dhcoulant de la convention collective de travail et'es ententes tripartites de novembre 1982 et mars 1987. L'arbitre a
accueil.l.i cette mhsenteidte dans sa sentence du 5 fevrier 1998.
L'honorable juge Grenier 1'a casshe le 30 octobre suivant, La Cour
d'appal, en accueillant le pourvoi du syndicat et des 11 plaignants,
a partiellement ritabli les conclusions de la sentence. L'honorable
Rousseau-lioule a ecrit, pp. 39 a 41;

" Fn interpretant les textes qui lui etaient soumis, I'arbitre etait
justifie de conclure que le processus obligatoire du renouvelle-
ment de la convention collective prevu 0 I'article XI de I'entente
de 1987 n'avait pas ete annihilh par la dbcision de I'arbitre Le-
boeuf et que I'emplayeur avait manque 6 ses obligations en ne
repondant pas a la demande que lui avait faite le syndicat, te 30
avnl 1996, de soumettre ses meilleures offres finales

Dependant, I'article XI de I'entente de 1967 recannait le droit de
lock-out de I'ernployeur Les appelants ne I'ont d'aiileurs pas

!

conteste devant I'arbitre lls demandaient que ce droit soit assorti
de la procedure de renouvellement obkgatoire de Ia convention
collective prevue a I'article XI et que durant I'exercice du lock-out,

Addrrr SyiveeIre
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I'employeur maintienne le versement des salaires et autres
avantages sociaux en allbguant que la clause d'ajustement des
salaires au coQt de la vie leur garanlit le maintien 0 un certain ni-

veau de v!e rn5ine durant un lock-out

En agrhant 6 cette dern@re partie de la demande des appelants
et en ordonnant en consequence 6 I'employeur 1) de continuer
5 verser a chacun des plaignants le salaire et Ies autres avanta-
ges dhcouiant des ententes ttipartites de 1982 et 1987 et 2) de
rembourser tout salaire et tout avantage perdus en raison du
lock-out, le tout avec interets, I'arbitre a commis une erreur qui
justifie I'intervention ludiciaire

En tenant pour acquis que I'article XI n'est pas un obstacle au
maintien de I'acces h i'ernploi et du paiement du salaire rbgulier
a)usta au coQt de la vie pendant le lock-out, I'arbitre donne aux
dispositions de I'entente un sens qu'elles ne peuvent rationnette-
rnent soutenir,

Quette que solt la port&a des clauses relatives a la securitb d'em-
ploi, a la garantie du salaire aluste au cogt de Ia vie, a ia duree
des ententes et 6 leur non renisgociation, ces clauses ne chan-
gent pas le contenu de I'article XI de I'entente de 1987 qui permet
I'exercice du droit de gree et de lock-out Or I'effet usuel d'un

lock-out est de suspendre I'obligation de I'employeur de payer le
salaire des employes et de permettre leur accus au travail L'ar-
ticle XI n'a nullement pour effet de priver I'empioyeur de ce droit
consacre dans le dornaine des relations de travail.

Toutefois ce dernier article vient fixer une limite h I'exercice du
droit au lock-out en prbvoyant un processus obligatoire de renou-
vellernent de la convention collective scion I'arbitrage des
meilleures offres finales. II assure forcement que tout conf lit de
travail se terrninera eventueflement par I'imposition par un tiers
d'une nouvelle convention collective II est possible que le lock-
out ait etls indQment prolonged en raison du refus par I'employeur
d'exchanger ses meilleures offres finales comme le lui avait de-
mand& le syndicat dans les dhlais prevus le 30 avril $ 996 et que
les salanes aient droit 0 des dommages-inthrets en conse-
quence 8 appartiendra 6 I'arbitre d'en decider, b

La Cour dr appel a enfin conclu devoir renvoyer "le dossier
1'arbitre afin qu 'll determine, s 'il y a lieu, les dommages-

interets qui pourraient etre accords aux 11 salaries par suite du
non-respel:t par 1. remployeur de .1 'article Xl de 1'entente de 19B7"

En 1'esp6ce, le syndzcat reclame la somme de 9150,000 pour
ses debours efin de faire respecter les droits de sos membres. Au
1ugement de 1'arbrtre, cette demsnde n'a eucune essise guridique car
1'empl oyeur ne s'est jamais engage face a re dernier dans les
ententes de 190Z et 1987, En outre, la rrl6sentente du rt luin 1996 ne
rlscl

arne

it
rien au nom du syndrcst. Finelement, le 9ugement de la

Cour d'appel, en renvoyant le dossier A 1'srbrtre, a limrte sa
Arldltr Sylvesiro
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competence h dAterminer le montant des dommages pouvant etre accnr-

des aux 11 plaignants seulement,

En ce qui a trait 0 la nature des dommages auxquels les 11

plaxgnants pourraxent avoir droit, sa porthe est lxmitee par les

termes des ententes de 1982 et 1987, les conclusions de la rxeseii-

tente de 1996 et le dxsposxtlf de 1'arret de la Cour d'appe3,
L'entente du 12 novembxe 1982 assurait aux typographes "un emploi a

piein sa1aire, au moins au l aux prevu dans routes 2es autres conven-

tions co21ectives negocxbos par Ias parties de temps a autre." I,e 5

mars 1987, 1es parties ont stipule dans la seconde entente que le
salairo garanti serait ajustC annuellement au coQt de la vie.
D'autre part, dans la rn5sentente logee le 4 3uin 1996, les plax-
gnani:s ont demand@ a 3. 'x'bit re, paxmx d 'utres remhdes, d'ordonner
a 2 'emp2oyeur de continuer A vexsei a chacun dos plaignants 1e

I
sa2ai xc. eC 2es cuties avantages decou2anC de 2a convention co22ec-
Ci ve de Crava22 eC des ententes Cripai.fiCes de novembre 2982 et ears
2 98/. " La sentence arbi.trale du 5 fevrxer 3.998 a accueilli cette
demande. E'znalement, la Cour d'appe3. a retablx une partie des

remhdes octroyhs par. Ie souss~gnC. Ce trxbunal a casse 3es deux

ordonnances relatives au paiement et. au rembaursement du salaxre et
avantages perdus pax 'es 11 plaignants en raison du lock-out mais

retournk le dossier ei 1'arbxtxe pour qu'l d6termine, s'l y avai.t
lieu de le faire, les dommages-xnthrets dus s'xl en arxivaxt a la
conclusion que 3. 'mployeur a commis une f aute en prolongeant xnd0-
ment son refus d'hchanger ses meilleuxes offxes f'inales. On doit
comprendre de 3. 'nsemble de cet arr5t que les dommages-intAr6ts
auxque3,s ce disposi tif fait a11usion ne peuvent. couvxir que les
seuls salaires et avantages prevus par la convention, Le soussigne
ad3ugerait ultra-petita s'l accardaxt. les autxes dommages reclames
par les 11 plaignants gt identifies dans les documents remis pax'e
Cote et par. Me Duggan,

Par arlleurs, He Coth, 5 la rencontre prhparatoxre du 25
ieurxer et dans son expose du 15 mars 2000, a reconnu que la periods
de la reclamation avait pris fin le 21 janviex'000, date de la
remxse par 3.'employeur de ses mexlleures offxes finales. Les
procureurs et 1'axbxtre se sont rencontrhs, le 25 fCvrier, dans un
but bren prhcxs sur lequel Ne Cote s'est d'abord exprxmh devant: ses
clients, p, 3 des notes,

11

Alors, c'st la raison pour laquelle on vous a demand& a oe que
vous convoquiez les parties, d'abord h une reunion preparatoire
pour etre en rnesure de connaitre, de part et d'autre, les pr6-

lcnd(6 Sylvesve tentlons et organiser la rnecanique de oe dossierqa, "
Bmefe
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Me Grenier a poureuiyi sur la mneme lancse, pp. 3 et

) II

Nous, on pounait Atabtir le type de dornmages qui seraient vi-

sas par une ordonnance du tribunal et, entourant ces questions-

lh, tenter de determiner de quelle man@re on devrait proceder,
si on devrait sAparer ou pas.'le dossier, certaines questions ou

pas, dApendant de la nature du debat qu'l pourrait y avoir."

Me McRobie a souleve, p 14:

"Maintenant, quent aux domrnages, le pense qu'l incombe au
syndicat et/ou aux plaignants de nous exposer par Acnt quels
sont les dommages spAcifiques qui sont reclamAs sous rAserve,
evidemment, de notre oblection qu'ils devraient Atre iimites aux
salaires et avantages,"

I

Suite 5 ces echanges, Me CotA a proc&ac iee demandes

qu'l presenter t au nom de see clients, pp. 13 et 10:

It

Au niveau des salanAs, iuste en termes factuels, monsieur le
prAsident, la dernande du syndicat d'echanger leurs meilleures

1 offres finales a Ath faite le 30 avrii 1996; i'empioyeur a refuse
dVchanger les offres le 3 mai 1996, Ces Achanges-IA ont fina-
lament eu lieu le 21 janvier 2000, suite A la decision de la Cour
d'appel et sous reserve, effectivement, des moyens qu'entend
soulever The Gazette devant la Cour suprAme

Dans un premier temps, I'equivalent du salaire perdu ainsi
que tous les autres avantages relives A i'emploi, par exemple,
contnbution au regime de retraite, assurance-collective, et
caetera, et ce, pour la pAriode du 3 mai 1996 au 21 lanvier
2000. Je parle bien du salaire perdu Done, s'l y a eu une pA-
riode ou il n'y a pas eu de perte de salaire, il n'y aura pas de re-
clamation pour cette phnode-IA; ie tout Avideinment avec intA-
rAts "

T

Me McRobxe a rApondu, p.l9:

"Je pense que c'st evident que gA demontre qu'on aura un de-
bat assez intAressant sur la question de ce qui peut etre rActa-
mA,e

I
And)6 sylvesve
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Carte, dans son enonch sommarro date du 15 mars, a

repris cette position:

L'arbitre a pleinement comp@ence pour dhterm)ner les

dommages-in)frets qul doivent 6tre accordhs aux onze

(11) sa)arises en raison'u refus pai l'employeur de pro-

cbder a!'echange des "mei))eurs offres f)na)es" comme

lui avait demands le syndicat le 30 avril 1996, cette dhci-

sion ayant ind0ment pro)ongh le lock-out,

2 Cette prolongation indus s'est poursuivie lusqu'au 21

lanvier 2000 au moment ou )'echange des meilleures of-

fres s'est effectue.

5, Les salaries roc)ament

a) i'rsqu)vs)ent du salaire perdu entre le 3 mat 1996 et
le 21 janvier 2000

b) les autres avantages relives 0 I'emploi (te)s le rA-

!

gime de retraite, le rhgime d'assurance collective,
etc ) et ce, du 3 mai 1996 au 21 janvler 2000

l

Le procureur du syndzcat, dans son anonc6, a Acrrt, au

chap~ tre des do&nmages dus aux plazgnants, qu'l referait 1'axbrtre
"aux reclarrrations mentzonnees a 1'expose transmits par le procureur

des piai gnants salaries."

Enfin, au paragraphe 2d de leur expose, les procureurs de

1'employeur ont &erat:

"La Compagnie prend acte de la dhc)s)on du Syndicat et des
sa)ar)bs de limiter la periode v)she pour toute reclamation de
dommages du 3 mai 1996 au 26 lanvier 2000, sans toutefois
aucune admission de sa part quant au b)en-fond@ de cetic po-
sition "

)

r.a positron de Me coth 5tait tout A fa~t logrque.
''employeur, le 21 3anvier 2000 et pour se conformer 6 1'ordonnance

de la Cour d'appel, a decidh de proc&der au depot de ses mei]leures
offres final.es. 11 a ainsi m&s un terme au comportement fautif
reproche par les plaxgnants ei: le syndrcat. Oans les circonstan-
ces, 1e s e x p o s 0s p r 6 1i m i n a r r es, d o n t 1 ' b 3 et e t a r t d e p r 0cr se r 1e s

Andrh Sylvrrsrre
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dommages et positions respectives des parties, rev5taient la nature
d'aveux et liaient les parties.

0'ailleurs, la mhsentente du 14 juillet 2000 reclame, au

nom du syndicat et de chacun des plaignants, "Ie versement de
dommages avec xnter5ts et indennxte additionnelles pour 2es compen-
ser de tout prejudice sub't ce, depuis 2 'offre finale a22eguee
d'arrecevable et dllegale du 22 Ianvier 2000",

t

L'arbrtre doit done conclure que les dommages ont courus
2usqu'au 21 janvrer 2000.

Enfin, i3 va de sos que les plargnants devront, et )e
plus tot possi.ble, inurn~r a I'employeur, dan.. un &crit dotal lib,
lo montant des dommages qu'ls reclament en termes de salarres et
d'avantages soczaux perdus et, 6 la mime occasron, remettre celui
des revenus gagnes durant la meme phrzode et consrderes comme

element de mitrgatron.

BERTHIERVILLE, CE 11 OCTOBRE 2000.

/s/ Andrh Sylvestre

ANURR SyLVEBTRE,
Arbitre Unique.

VRAIE COPIE l

Andre sylveelre
erbere


